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THE SENATE

Thursday, November 20, 1997

The Senate met at 2:00 p.m., the Speaker in the Chair.

Prayers.

SENATORS’ STATEMENTS

NATIONAL CHILD DAY

Hon. Sharon Carstairs (Deputy Leader of the
Government): Honourable senators, I rise today to bring to the
attention of the Senate the fact that today is National Child Day.
National Child Day is an opportunity for each and every one of
us to focus our attention upon children.

Today commemorates the adoption of the 1989 United Nations
Convention on the Rights of the Child. Canada ratified this
convention in 1991 and thereby committed itself to the protection
of the fundamental rights and freedoms of our children. This
includes the right to life, education and well-being. It also
includes freedom from all forms of physical, sexual and
emotional abuse.

Honourable senators, the Speech from the Throne stated that
children need safe communities. I should like to add that children
also need safe homes.

Article 19 of the United Nations Convention on the Rights of
the Child require signatories to take all appropriate legislative
measures to protect children from all forms of physical or mental
violence, injury or abuse. In my view, Canada still has a very
long way to go to meet this objective. Section 43 of our Criminal
Code sanctions the use of physical force in the correction of
children and, in fact, justifies it as discipline.

Today is a day to remember the commitment we have made to
protecting our children and to realize that until we amend
section 43 of the Criminal Code, we have not fulfilled our
obligation to our children under the United Nations convention,
or the Canadian Charter of Rights and Freedoms.

Honourable senators, articles 24, 26 and 27 of the United
Nations convention oblige signatories to provide for the
well-being of children. The National Council of Welfare
published a report this spring which indicates that Canada has a
poverty rate among children of greater than 20 per cent.
Yesterday I was informed by a Member of Parliament from
Newfoundland that 32 per cent of all children under the age of
five in the province of Newfoundland are living on welfare rates
below the poverty line.

The government is making efforts to improve the welfare of
our children through such initiatives as the Child Tax Benefit

system, to which it has committed $850 million. However, the
rate of child poverty in this country and in our individual
provinces is still far too high.

Today is National Child Day. We pay lip service over and over
to the fact that our children are our most important resource.
What other resource do we treat in this fashion?

[Translation]

(1410)

Hon. Thérèse Lavoie-Roux: Honourable senators, I would
like to add a few words to the comments of the Leader of the
Government in the Senate. On a number of occasions in this
Chamber I have spoken about child poverty. Today is National
Child Day.

I think that we should stop talking about child poverty,
because the real problem on all counts is family poverty.
Children suffer, are deprived, no longer know where to turn or
what to do. Governments think they are solving the problem by
adding $800 million to the budget and increasing this by another
$800 million. That is not intrinsically bad. However, as I said
earlier, is it trying to set parameters within which this
$800 million will be distributed? Poor families pay lower taxes,
their taxes are cut further, and that is a good thing. We must,
however, define the kind of support we want to give families.

The family will always be the cornerstone of a child’s
development. This is so true that teachers need only spend a few
days with children to easily spot those from broken homes. These
children are identifiable by their lack of concentration and slow
learning. These problems get worse as they grow older and drop
out of school.

I wish to mark National Child Day — it is hard to find fault
with that — but I feel it is time we went a step further and I
would call on the government to set up a task force to look at the
various aspects of child poverty and to stop seeing the problem
strictly in terms of dollars.

The problem goes much deeper. It bears on the values families
must instil in their children, what families can do to help their
children cope with what life throws their way.

Honourable senators, I second Senator Carstairs’ motion. I
think, however, that there is an urgent need for the government to
address the basic problems, the real reasons why there are so
many children living in physical, psychological and social
poverty. It is not by throwing money around that a solution will
be found, but rather by taking an approach much more centered
on the real situation in which our children find themselves today.
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The Hon. the Speaker: Honourable senators, I simply wish to
note that there is no motion before the Senate. We are at the
Senators’ Statements stage. At this stage, there is no debate.

[English]

Hon. Landon Pearson: Honourable senators, as we have just
heard, today is National Child Day. I have just come from
speaking to parents, volunteers, childcare workers and young
people who are studying to become early childhood educators. I
told them what I would now like to share with you, namely, that
the Prime Minister, in his National Child Day message, has
committed this government to a national child agenda which,
among other things, will ensure — or at least try to do so — that
all children arrive at school ready to learn.

That is easier said than done. It is not that we lack the
necessary knowledge. That knowledge has been accumulating at
an astonishing degree in recent years — somewhat unnervingly
so for those of us who parented at an earlier time. The question
is: How do we turn this knowledge into practice? How can
parents and other caregivers be supportive so that we and they
can create the nurturing environments that researchers have
shown to be so necessary for the physical, emotional, mental,
moral and spiritual development of Canada’s children?

We do have one answer in the form of the basic principle on
which all our work must be based: respect for the inherent
dignity of the child. Nothing that we do will really work unless it
is imbued with the understanding that all children in Canada are
our fellow citizens, and with human rights that we are obliged to
acknowledge and respect.

This is what National Child Day represents to me, a day
commemorating the adoption in 1989 of the UN Convention on
the Rights of the Child and a day celebrating each and every
child in Canada — each and every child as a person of intrinsic
value and worth, and as a special gift to us all.

WOMAN ENTREPRENEUR OF THE YEAR AWARD

CONGRATULATIONS TO RECIPIENT JO-ANNE SCHURMAN

Hon. Catherine Callbeck: Honourable senators, six years
ago, the Woman Entrepreneur of the Year Awards were created to
honour Canadian women. In recognizing their achievements in
the ever-expanding fields of business, these awards are an
inspiration to the growing number of women weighing the risks
and rewards of entrepreneurial endeavours.

In the last 20 years, self-employed women have had the fastest
rate of growth of all employment sectors in our economy. Today,
women own and lead almost one-third of Canadian companies.
This year Jo-Anne Schurman, owner of the Loyalist Country Inn
in Summerside, Prince Edward Island, was recognized for her
entrepreneurial skills. She was honoured in Toronto with the

Woman Entrepreneur of the Year Award for business impact on a
local economy.

With the closure of CFB Summerside in 1989, the people of
this community were faced with the challenge of searching for
alternative avenues to stimulate the local economy.
Jo-Anne Schurman, through her vision, creativity and hard work,
built the Loyalist Country Inn to attract tourists to the area. Since
that time, she has kept a hands-on approach to the daily business
of the inn and has marketed her business locally, nationally and
internationally. In fact, the response has been so good that
a $2.6-million expansion is now underway.

Honourable senators, I am also proud of recent action on the
part of the Government of Canada in recognizing the potential of
women entrepreneurs. Last week, the Minister for International
Trade, the Honourable Sergio Marchi, led the Canadian
Businesswoman’s International Trade Mission of over
100 companies, including 12 from Atlantic Canada, to
Washington D.C. On this mission, everything from aerospace to
automobiles, petroleum products and the new leading-edge
environmental industries was represented. Indeed, some of the
companies signed agreements in Washington, with the potential
for many more in the years ahead. In addition, at the completion
of the four-day mission, Minister Marchi announced a
Canada-U.S. women’s trade summit to be held in Toronto at York
University in 1999.

Following on the success of this mission, the minister will be
making a return visit to Washington next year. The focus of this
trip will be on international financial institutions and how to
increase the number of Canadian women entrepreneurs winning
contracts financed by the World Bank and the Inter-American
Development Bank.

The minister is also committed to a better concerted effort to
provide Canadian businesswomen with the information they need
to export their products and services at trade fairs and missions.
As well, it is Minister Marchi’s stated goal to increase the
number of women participants on Team Canada.

Today, I congratulate Jo-Anne Schurman for making her
dream a reality and being a recipient of this prestigious award.
As well, I commend Minister Marchi for his vision and
leadership in recognizing the potential of women entrepreneurs.

THE LATE ROBERT NORMAN THOMPSON

TRIBUTE

Hon. Gerry St. Germain: Honourable senators, it is with
great honour and profound sadness today that I rise to pay tribute
to Robert Norman Thompson, who recently passed away.

Dr. Bob, as he was known, was a member of the Order of
Canada. He was a retired lieutenant colonel who served in the
RCAF and dedicated his life to serving Canadians and people
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throughout the world. Dr. Bob was born in Duluth, Minnesota, in
1914 of Canadian parents, but his family moved back to Canada
in 1918. In his life time, Dr. Bob lived and worked in all parts of
the world but chose to finally settle down and make his home in
Western Canada, living both in the province of Alberta and later
on in British Columbia.

Education was an integral part of Dr. Bob’s life. He dedicated
much of his life to the educational field, and in so doing, he
amassed a very impressive set of academic credentials. He first
graduated with a Bachelor of Science degree and would later
receive a Master’s degree in history, a Ph.D. in political history,
and doctorates in law and literature. Dr. Bob put his credentials
to good use, first as a high school teacher and principal in
Alberta, and later as a university professor and administrator in
British Columbia.

(1420)

Aside from education, his other great passion in life was
politics. He represented the people of Red Deer, Alberta, as their
member of Parliament from 1962 to 1972. He entered the House
of Commons as the national leader of the Social Credit Party of
Canada and served as the Social Credit Party leader until 1967.

In 1968, he joined the Progressive Conservative Party of
Canada and served as the PC member of Parliament for Red Deer
until 1972. He was an active parliamentarian, serving on the
House of Commons external affairs, national defence, and
finance committees, in addition to many parliamentary
associations. After leaving the House of Commons in 1972, he
would later serve on the National Parole Board and the British
Columbia Board of Parole.

I had the privilege of meeting Dr. Bob only after his career in
politics, when he moved to British Columbia to take his
responsibilities as the vice-president of Trinity Western
University.

Too often we find people involved in politics only for their
own interests. Robert, or Dr. Bob, was not one of those. He
represented everything good about Canadian politics and
everything we should hope to be as representatives of the people.

Robert Thompson, the person, can be defined in two words:
integrity and compassion. He was a man of values. Unlike many
today, he was not afraid to defend those values and stand behind
his beliefs. He also believed that we have a duty to serve our
fellow man, not only in Canada but around the world, and he did
so in places such as Ethiopia and other countries in central
Africa.

The legacy he leaves us is something we should all strive to
achieve, and that is simply this: He gave much more than he
took. Because of that, our country, and I believe the world, is a
better place to live.

To his family and many friends in British Columbia, I offer my
personal condolences, and I hope to attend the service at Trinity
Western University this coming Saturday.

[Translation]

LA FRANCOPHONIE SUMMIT

MONCTON, NEW BRUNSWICK TO HOST SUMMIT IN 1999

Hon. Rose-Marie Losier-Cool: Honourable senators, I would
like to draw your attention today to the Francophonie summit
held in Hanoi from November 14 to 16. I was invited to
participate in the summit not as a senator in a delegation of
Canadian parliamentarians, but as the guest of a French
association called Équilibres et Populations. This association
works to promote demographic balance fostering development,
particularly in the area of health.

I was delighted to renew my ties in Hanoi with the Acadians
there, who had reason to celebrate. They had cause for great
excitement, because the next Francophonie summit will be held
in Moncton, New Brunswick, in 1999.

The Acadians have many reasons to be proud. Their courage,
their initiative and their perseverance have enabled them to carve
out a niche for themselves provincially, nationally and
internationally. Their fine reputation as warm and welcoming
people will make Moncton the ideal city to show off Acadian
know-how.

With the great success of the Congrès mondial acadien in
1994, Acadians have proven their ability to host an event of this
size. In the Globe and Mail of this past Tuesday, November 18,
journalist Jeffrey Simpson noted:

[English]

...Moncton has nothing to be ashamed of, especially since
the city has turned the existence of French and English to its
economic advantage. There may be plenty of unilingual
English people about but there are also tens of thousands of
people who live, work and love in French.

VISITORS IN THE GALLERY

The Hon. the Speaker: Honourable senators, I draw your
attention to a distinguished group in our gallery, a parliamentary
delegation from the Commonwealth of the Bahamas led by the
Honourable Frank Watson, Deputy Prime Minister and Minister
of National Security of the Bahamas. They are accompanied by
Her Excellency the Deputy Commissioner of the Bahamas.

On behalf of all honourable senators, I wish you welcome to
the Senate of Canada.
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ROUTINE PROCEEDINGS

INTERNAL ECONOMY, BUDGETS AND
ADMINISTRATION

FIFTH REPORT OF COMMITTEE PRESENTED AND
PRINTED AS APPENDIX

Hon. Bill Rompkey: Honourable senators, I have the honour
to present the fifth report of the Standing Committee on Internal
Economy, Budgets and Administration. I ask that the report be
printed as an appendix to the Journals of the Senate and that it
form part of the permanent record of this house.

The Hon. the Speaker: Honourable senators, is it agreed that
this report be printed as an appendix?

Hon. Senators: Agreed.

(For text of report, see today’s Journals of the Senate, p. 190.)

The Hon. the Speaker: When shall this report be taken into
consideration, honourable senators?

On motion of Senator Rompkey, report placed on the Orders of
the Day for consideration at the next sitting of the Senate.

TRANSPORT AND COMMUNICATIONS

INTERNATIONAL POSITION IN COMMUNICATIONS—REPORT OF
COMMITTEE REQUESTING AUTHORIZATION TO TRAVEL AND
ENGAGE SERVICES PRESENTED AND PRINTED AS APPENDIX

Hon. J. Michael Forrestall: Honourable senators, I have the
honour to present the second report of the Standing Senate
Committee on Transport and Communications, which requests
that the committee, during its study of Canada’s international
competitive position in communications, be empowered to
engage services and incur expenses pursuant to the Procedural
Guidelines for the Financial Operation of Senate Committees.

I ask that the report be printed as an appendix to the Journals
of the Senate of this day.

The Hon. the Speaker: Honourable senators, is it agreed that
this report be printed as an appendix?

Hon. Senators: Agreed.

(For text of report, see today’s Journals of the Senate,
Appendix “A”, p. 196.)

(1430)

The Hon. the Speaker: When shall this report be taken into
consideration, honourable senators?

On motion of Senator Forrestall, report placed on the Orders
of the Day for consideration at the next sitting of the Senate.

TRANSPORTATION SAFETY AND SECURITY—REPORT OF
COMMITTEE REQUESTING AUTHORIZATION TO TRAVEL AND
ENGAGE SERVICES PRESENTED AND PRINTED AS APPENDIX

Hon. J. Michael Forrestall: Honourable senators, I have the
honour to present the third report of the Standing Senate
Committee on Transport and Communications, which deals with
a request that the committee be empowered to incur special
expenses for a study on transportation safety, pursuant to the
Procedural Guidelines for the Financial Operations of Senate
Committees.

I ask that the report be printed as an appendix to the Journals
of the Senate of this day.

The Hon. the Speaker: Is it agreed, honourable senators?

Hon. Senators: Agreed.

(For text of report, see today’s Journals of the Senate,
Appendix “B”, p. 204.)

The Hon. the Speaker: When shall this report be taken into
consideration?

On motion of Senator Forrestall, report placed on the Orders
of the Day for consideration at the next sitting of the Senate.

CAPE BRETON DEVELOPMENT CORPORATION

FIRST REPORT OF SPECIAL COMMITTEE PRESENTED AND
PRINTED AS APPENDIX

Hon. John G. Bryden: Honourable senators, I have the
honour to present the first report of the Special Committee of the
Senate on the Cape Breton Development Corporation which
requests that the committee be empowered to incur special
expenses pursuant to the Procedural Guidelines for the Financial
Operation of Senate Committees.

I ask that the report be printed as an appendix to the Journals
of the Senate of this day.

The Hon. the Speaker: Is it agreed, honourable senators?

Hon. Senators: Agreed.

(For text of report, see today’s Journals of the Senate,
Appendix “C”, p. 210.)

The Hon. the Speaker: When shall this report be taken into
consideration?

On motion of Senator Bryden, report placed on the Orders of
the Day for consideration at the next sitting of the Senate.
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ADJOURNMENT

Hon. Sharon Carstairs (Deputy Leader of the
Government): With leave of the Senate and not withstanding
rule 59(1)(h), I move:

That when the Senate adjourns today, it do stand
adjourned until Tuesday, November 25, 1997, at
two o’clock in the afternoon.

The Hon. the Speaker: Honourable senators, is leave
granted?

Hon. Senators: Agreed.

Motion agreed to.

LEGAL AND CONSTITUTIONAL AFFAIRS

NOTICE OF MOTION TO AUTHORIZE COMMITTEE TO MEET
DURING SITTING OF THE SENATE

Hon. Lorna Milne: Honourable senators, I give notice that on
Tuesday next, November 25, 1997, I will move:

That the Standing Senate Committee on Legal and
Constitutional Affairs have the power to sit at 3:15 p.m. on
Wednesday, November 26, 1997, even though the Senate
may then be sitting, and that rule 95(4) be suspended in
relation thereto.

POST-SECONDARY EDUCATION

NOTICE OF MOTION TO AUTHORIZE COMMITTEE TO MEET
DURING SITTING OF THE SENATE

Hon. M. Lorne Bonnell: Honourable senators, with leave of
the Senate and notwithstanding rule 58(1)(a), I move:

That the Special Senate Committee on Post-Secondary
Education have power to sit on Tuesday, November 25,
1997, at 3:30 p.m., even though the Senate may then be
sitting, and that rule 95(4) be suspended in relation thereto.

The Hon. the Speaker: Honourable senators, is leave
granted?

Hon. Senators: Agreed.

The Hon. the Speaker: Honourable senators, it is moved by
the Honourable Senator Bonnell, seconded by the Honourable
Senator Lewis, with leave of the Senate and notwithstanding rule
58(1)(a):

That the Special Senate Committee on Post-Secondary
Education have power to sit on Tuesday, November 25,
1997, at 3:30 p.m., even though the Senate may then be
sitting, and that rule 95(4) be suspended in relation thereto.

Honourable Senator Kinsella, did you wish to take the floor?

Hon. Noël A. Kinsella (Acting Deputy Leader of the
Opposition: I know I cannot raise a point of order because this is
not the appropriate time, but I do wish to ask for clarification
from the Chair as to the appropriateness of receiving a motion
under Notices of Motions.

The Hon. the Speaker: Honourable Senator Bonnell?

Senator Bonnell: Honourable senators, the Senate is not
sitting tomorrow, and we cannot give notice to debate the motion
on Tuesday because the motion refers to the Tuesday sitting. As
the honourable senator knows, the last order of business is
Motions, and the committee meeting time of 3:30 p.m. will have
come and gone before I can move the motion.

Senator Lynch-Staunton: Why did you not do it yesterday?
This is not a debate.

Senator Bonnell: I am answering a question that was asked by
a member. It is not a debate. I am answering a question.

Senator Kinsella: My request was to the Chair, as to the
appropriateness of this house’s dealing with a motion under the
item on the Order Paper called “Notices of Motions.”

The Hon. the Speaker: Honourable senators, I realize that
there can be no points of order, as Honourable Senator Kinsella
has pointed out, until we reach the Orders of the Day.
Nevertheless, I will take his question and look at it.

I remind honourable senators that leave was requested, and
that when leave is granted, the Senate can do as it wishes.
However, the honourable senator may have a point, and I shall
look into it.

(1440)

QUESTION PERIOD

INTERNATIONAL TRADE

PROPOSED TRADE DEAL OF NEW BRUNSWICK COMPANY WITH
IRAQ—GOVERNMENT POLICY RESPECTING ACTIVITIES OF

EX-MEMBER OF PARLIAMENT

Hon. Noël A. Kinsella (Acting Deputy Leader of the
Opposition: Honourable senators, my question is to the Leader
of the Government in the Senate. I want to understand
government policy with reference to a matter that is very much in
the news in my province and, I believe, across the country. It
relates to a proposed trade deal being organized with Iraq by the
former Liberal member of Parliament for Fundy-Royal, Paul
Zed. Mr. Zed was involved in a visit to that country, apparently
with the knowledge of the Department of Foreign Affairs and
International Trade. The opinions expressed in my province of
Canada is that this whole exercise delivered to Saddam Hussein a
tremendous public relations coup.
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My question to the Leader of the Government in the Senate is:
What is the government’s policy concerning the activities of
recently serving members of Parliament, having had whatever
relations they enjoyed with the government, now intervening in
these kinds of affairs, and delivering to the Butcher of Baghdad a
tremendous public relations coup, as we have seen in this
exercise?

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, I am not aware of the specific incident to
which my honourable friend refers. However, I would be happy
not only to look into that specific matter but to bring forward an
answer with respect to government policy on such matters.

Senator Kinsella: I thank the leader for his response.

JUSTICE

STATEMENT OF PRIME MINISTER ON PRESUMPTION OF
INNOCENCE—GOVERNMENT POSITION

Hon. Noël A. Kinsella (Acting Deputy Leader of the
Opposition: On page 1838 of the Hansard from the other place
for November 18, 1997, the Prime Minister is quoted as follows:

Under our system, nobody is guilty until proven guilty.

In light of that statement from the Prime Minister, can the
Leader of the Government in the Senate explain the policy of the
Government of Canada with respect to the principle of the
presumption of innocence?

Hon. B. Alasdair Graham (Leader of the Government): I
thank the honourable senator for his question, and I shall have
that clarified at the appropriate time.

INVESTIGATION INTO SALE OF AIRBUS AIRCRAFT TO AIR
CANADA—OFFICIALS RESPONSIBLE FOR WORDING IN LETTER TO

SWISS AUTHORITIES—GOVERNMENT POSITION

Hon. Marjory LeBreton: Honourable senators, a few weeks
ago, at the time when Fraser Fiegenwald left the RCMP and the
internal inquiry was dropped, I said that we now had a situation
where, rather than ending the matter, the government has even
more questions to answer.

In today’s Toronto Star, it is reported that a member of the
RCMP has spoken out. This is not just a lone member of the
RCMP, but rather the president of the local RCMP staff
association which represents more than 400 RCMP members,
one Corporal Mike Niebudek. Corporal Niebudek is quoted as
follows:

I think that the government at the outset had a chance to
blame either a lawyer or a police officer, and our leaders,
the politicians, most of them are lawyers anyway, chose to
blame it on the police.

He continues:

The $50-million suit was not instigated because
Fiegenwald told a person... It was instigated because a letter
was sent to the Swiss government, and that letter was sent
by a lawyer from the Department of Justice. Any way you
look at it, they —

meaning the Department of Justice —

— are the ones that sent this letter.

Continuing further:

This whole Fiegenwald-Mulroney Airbus fiasco started
when a certain document was leaked. However it was
leaked doesn’t matter. But that document was signed by a
lawyer from the Department of Justice, Kim Prost.

In The Toronto Star, the story is that, before the offending
letter was sent off to Swiss authorities, it went back and forth
several times between Staff Sergeant Fiegenwald and the Justice
Department lawyer Kimberly Prost, each time resulting in the
Justice Department toughening the language.

My question is: With whom in the Department of Justice was
Kimberly Prost working, and precisely who was involved in
toughening the language in the letter to the Swiss authorities?

Some Hon. Senators: Rock, Rock.

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, obviously I do not know the answer to the
specific question, and I do not know whether I can obtain it, but
I shall certainly attempt to determine the answer for my
honourable friend.

INVESTIGATION INTO SALE OF AIRBUS AIRCRAFT TO AIR
CANADA—POSSIBILITY OF COMMISSION OF

INQUIRY—GOVERNMENT POSITION

Hon. Marjory LeBreton: Honourable senators, in relation to
today’s report in The Toronto Star, I point out that these are not
statements by Marjory LeBreton, or by my colleagues on this
side of the chamber, or even by the former prime minister. It is a
member of the RCMP who is making these serious charges.

I ask again, and I point out that this demand is now supported
editorially by The Globe and Mail, The Toronto Star, the
Montreal Gazette, the Ottawa Sun and The Financial Post: When
will the government heed these calls and launch an official
inquiry into all aspects of what has surely has become the Airbus
scandal?

Some Hon. Senators: Hear, hear!

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, as I indicated yesterday, it is not the
government’s intention to launch an official inquiry; I think we
should be absolutely clear on this. The government would not
ask the RCMP to cut short an investigation.
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Senator Berntson: It would ask them to extend it.

Senator Graham: If the government were to ask the RCMP to
withdraw the letter to the Swiss authorities, it would be
interfering with an ongoing criminal investigation.

Senator Lynch-Staunton: That is not the honourable
senator’s question.

Senator Graham: This would amount to political interference
in an active criminal investigation.

The answer to the question is that, to my knowledge, as I said
yesterday, it is not the intention of the government to launch an
official inquiry.

THE ENVIRONMENT

REDUCTION IN GREENHOUSE GAS EMISSIONS—
FINALIZATION OF POLICY PRIOR TO MEETING IN JAPAN—

GOVERNMENT POSITION

Hon. Ron Ghitter: Honourable senators, I should like the
Leader of the Government to assist me in emerging from the
canyons of confusion with respect to the policy of the
government relative to the issue of global warming.

A press release was issued by the government following the
Regina meeting on November 12, 1997. In that press release, it
was stated that the provincial ministers and the Minister of the
Environment for the federal government agreed that it is
reasonable to seek to reduce aggregate greenhouse gas emissions
in Canada back to 1990 levels by approximately 2010. Is that the
policy of the Canadian government?

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, going into the Kyoto conference, the policy
of the Canadian government has not been finalized. I said that it
would be finalized prior to the conference. There were very
profitable and worthwhile discussions, as my honourable friend
indicated, between the federal minister responsible and
provincial ministers last week in Western Canada. They issued a
joint statement to which my honourable friend has referred. The
final position of the Government of Canada has not yet been
arrived at.

Senator Lynch-Staunton: Quebec said you were not going
far enough.

Senator Ghitter: Do I take it that this press release is
incorrect, then?

Senator Graham: I am just saying that the final government
policy or position on this particular matter has not yet been
determined.

Senator Lynch-Staunton: After Kyoto. Do not confuse them
before. Wait for Bill Clinton.

Senator Ghitter: Am I then correct that the Government of
Canada, at this point in time, does not have a policy with respect
to their position going into Kyoto?

Senator Graham: The government will have a final position
before it goes to Kyoto.

Senator Ghitter: It is my recollection, on seeing the Prime
Minister on television, that he was lauding the fact that an
agreement had been reached by the provinces and the federal
government relative to a policy. That certainly is the position of
the Canadian Association of Petroleum Producers, who came to
our committee and lauded the fact that there was now a
government policy.

Is the Leader of the Government now saying that we do not
have a government policy at this time leading into the Kyoto
conference?

Senator Graham: We have a policy, but we do not have a
final policy or a final position going into the conference; that is
what I am saying.

Senator Ghitter: Honourable senators, to help me out of the
canyons of confusion, perhaps the leader could tell me what the
policy is today, leading into the final policy?

Senator Lynch-Staunton: And who is to pay for it?

Senator Graham: Honourable senators, I am sure my
honourable friends would agree that negotiations on climate
change are at a rather dynamic stage. The precise compliance
mechanisms are still an open issue. This is why I am saying we
have not yet arrived at a final negotiating position going into the
conference.

At Kyoto, Canada will push for mechanisms that will assist
countries in meeting their targets by giving them necessary
information such as national public reporting, expert reviews,
and the monitoring and auditing of progress.

Senator Lynch-Staunton: It is an above-the-cloud policy, that
will be written on the way to Kyoto. You can use the flying
Taj Mahal to get there.

(1450)

Senator Graham: Some newspapers have reported that the
federal government will oppose the use of fines or trade
sanctions to enforce an international climate change treaty. The
articles cite a letter to the provinces from Minister Stewart that
states that Canada is strongly opposed to financial penalties or
trade sanctions for compliance measures. As I said, there is little
support for financial penalties or trade sanctions domestically.

We agree with the provinces and the business community that
trade sanctions and financial penalties will not be effective in
addressing the issue of how to meet climate change targets.
However, I want to emphasize again that while progress has been
made in negotiations with the provinces, the Canadian
negotiating position has not been finalized.
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Senator Ghitter: Honourable senators, the record will speak
for itself as to what Canadian policy is right now, and it is an
embarrassment for Canada. The Prime Minister has stated that he
will not sign the agreement in Kyoto unless the United States
signs. Is that the policy of the Government of Canada?

Senator Graham: Honourable senators, I am not aware of
such a statement by the Prime Minister in respect of our position
vis-à-vis that of the United States. The Canadian position will be
a made-in-Canada policy.

Senator Ghitter: Can I take it that we will sign an agreement
in Kyoto even if the United States does not? May I have a
definitive answer to that question?

Senator Graham: The Canadian government will act on its
own accord, even if the United States does not sign.

REDUCTION IN GREENHOUSE GAS EMISSIONS—RATIFICATION BY
PARLIAMENT AND LEGISLATURES OF AGREEMENT TO BE SIGNED

IN KYOTO, JAPAN—REQUEST FOR ANSWER

Hon. Ron Ghitter: Honourable senators, on October 30, I
asked the Leader of the Government whether or not the signing
of the agreement would be conditional on it being ratified by the
provinces and Parliament. The minister advised me that he would
bring me an answer “soon.” It is now November 20. When is
“soon”?

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, if we were to pursue the line of argument
of the honourable senator, I am not sure that binding legislation
by the Government of Canada and all 10 provinces would be
required. I do not know if that is even achievable. However, it is
my understanding that that would be a goal, and a worthwhile
one.

HUMAN RESOURCES DEVELOPMENT

CHANGES TO CANADA PENSION PLAN—ACCEPTANCE OF
ADVISORY COMMITTEE RECOMMENDATIONS ON
APPOINTMENTS TO INVESTMENT BOARD—

GOVERNMENT POSITION

Hon. Donald H. Oliver: Honourable senators, my question is
for the Leader of the Government in the Senate. It relates to the
Canada Pension Plan.

The government will establish an advisory committee to help
select the board of directors of the new Canada Pension Plan
Investment Board. Commendably, the advisory committee
includes representatives chosen by the provinces, as well as the
federal government. We learned recently from officials of the
Department of Finance that the committee met as recently as this
week and has come up with a list of some 20 names.

However, honourable senators, when you look at Bill C-2, the
proposed law that would establish the Canada Pension Plan

Investment Board, you will see it is clear that the government is
in no way obliged to follow the advice of the advisory
committee. As long as it has a few people on the board of
directors with competence in pensions, the government can fill
the balance of the positions with whomever it wants.

The board of directors will oversee the operations of the
largest pension fund in the country. It will soon be in excess
of $100 billion. Is the government prepared to make a
commitment that it will only appoint those persons who are
recommended by the advisory committee?

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, I think that the large proportion of those
recommended by the advisory committee will be accepted by the
government. However, the government, of course, reserves the
right to make the final appointments itself.

Senator Oliver: Honourable senators, is the government
prepared to make a commitment, now, that no person will ever be
appointed to that board over the objections of provincial
premiers?

Senator Graham: Honourable senators, that would be asking
the Government of Canada to bind itself to an understanding or
agreement that would not be acceptable at any time.

CHANGES TO CANADA PENSION PLAN—PROMISE OF OPENNESS
AND FAIRNESS IN SELECTION OF MEMBERS TO INVESTMENT

BOARD—GOVERNMENT POSITION

Hon. David Tkachuk: Honourable senators, this morning, the
Finance Committee of the other place gave clause-by-clause
consideration to Bill C-2, the legislation that will hike Canada
Pension Plan premiums and create the new Canada Pension Plan
Investment Board. Virtually all the amendments put forward by
members of the Progressive Conservative Party, the
New Democratic Party and the Reform Party had two things in
common: First, the opposition amendments sought to increase
openness, accountability and control in areas ranging from how
the board of directors of the CPP Investment Board will be
appointed to how the books will be audited, and whether the
quarterly statements will be made public. Second, every single
amendment put forward by members of the opposition were
rejected by the government majority.

Honourable senators, four years ago, the then opposition
leader, Jean Chrétien, promised Canadians that openness would
be the watchword of a Liberal government. Why then does the
government oppose measures that would increase the
transparency and openness of the Canada Pension Plan
Investment Board?

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, the legislation will come to this chamber,
of course. At the appropriate time, honourable senators will be
entitled to move their own amendments.
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Senator Tkachuk: Will the Leader of the Government
promise that we will have the time to have a full discussion on
the bill and that we will not be subject to time constraints or
closure rules?

Senator Graham: I could never guarantee that honourable
senators would not be subject to time allocation. However, we
are hopeful that there will be adequate time to have a full
discussion and examine this important and massive bill.

NATIONAL DEFENCE

LACK OF HELICOPTERS FOR NUMBER OF NAVY
FRIGATES—GOVERNMENT POSITION

Hon. J. Michael Forrestall: Honourable senators, my
question is for the Leader of the Government in the Senate. At
present, the Canadian Navy has 12 Canadian Patrol Frigates
which need one Sea King helicopter each; four TRUMP Iroquois
class destroyers, which need two Sea King helicopters each; and
three AORs, which need three Sea Kings to make these ships
fully operational. To man these ships, some 19 Sea King
detachments are required. I have been told that we can only
produce 11 Sea King detachments, which means that some of the
ships would have to go to sea without Sea Kings.

Is this true?

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, I am not aware of that. The honourable
senator has raised a very important question. The Government of
Canada remains committed to ensuring that the Canadian Forces
have the equipment that they need to carry out their important
missions at home and abroad. That certainly includes Sea King
helicopters.

As the honourable senator knows, and as I pointed out earlier,
the first priority has been to select the appropriate aircraft to
fulfil the requirements for search and rescue helicopters. We
expect to proceed with the procurement strategy for the maritime
helicopter project and to get the necessary project approvals.

Senator Forrestall: Surely, honourable senators, the Leader of
the Government will agree with me that it is a serious matter
when we cannot even put our fleet to sea. We have been told that
we should not apply for any military positions, other than minor
peacekeeping assignments, in the foreseeable future. I was glad
to see that Minister Eggleton at least raised his eyebrows and
took some offence to that remark.

I am told that, after spending billions of taxpayers’ dollars
on 12 of the most modern frigates in the world, several are at a
low state of readiness and could not be put to sea if required to
perform simple operational tasks because they lack both crew
and Sea Kings.

Could the Leader of the Government in the Senate find out
how many of our Canadian patrol frigates are in such a low state
of readiness?

Senator Graham: Honourable senators, I would be happy to
determine that number. I regard this as a very serious matter. I
will make the appropriate representations.

(1500)

I assure my honourable friend that every time he speaks or
asks a question, I bring those representations directly to the
Minister of National Defence, who I believe has a very
sympathetic ear to the representations being made by the
honourable senator. We hope that we will be able to act on his
representations, and the representations of many other
Canadians, as soon as possible.

With respect to the specific question on frigates, I will bring
that answer forward very quickly.

Senator Forrestall: As soon as possible? That is a major
retreat, honourable senators. We now understand, from
statements in this chamber going back to October 9, 1997, and
starting with the present leader’s tenure, that “in the not too
distant future” means at least 45 days. “In the very near future”
means 44 days. What does “as soon as possible” mean?

You will remember our former colleague Senator Frith. Well,
today is day 46! Get on with the answer!

Some Hon. Senators: Hear, hear!

Senator Graham: How about next week?

HER MAJESTY QUEEN ELIZABETH II

GOLDEN WEDDING ANNIVERSARY OF HER MAJESTY AND
H.R.H THE PRINCE PHILIP, DUKE OF EDINBURGH—CONVEYANCE
OF BEST WISHES TO SOVEREIGN—GOVERNMENT POSITION

Hon. Eymard G. Corbin: Honourable senators, I happened to
be cruising the short-wave band last night, and came upon a BBC
news broadcast from London, shortly before “midnight 45,” as
they say. I was reminded that today is the golden wedding
anniversary of Her Majesty Queen Elizabeth II and His Royal
Highness the Prince Philip, Duke of Edinburgh. I rather
anticipated and expected an honourable senator on the front
bench to rise and commemorate the occasion, and extend the best
wishes of Parliament to Her Majesty, but it did not happen.
Thank goodness I am not the late Right Honourable
John Diefenbaker, because it would not have gone unnoticed. I
am not a stickler for tradition, but it so happens that Her Majesty
is a constituent part of the Canadian Parliament, along with the
Senate and the House of Commons.

Honourable senators, my question is for the Leader of the
Government in the Senate: Has the Prime Minister or the
Governor General extended the best wishes of the Canadian
population and of Parliament to Her Majesty the Queen and
His Royal Highness, the Prince Philip?
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Hon. B. Alasdair Graham (Leader of the Government): I
want to join the Honourable Senator Corbin in his best wishes,
and to say to him that we will have an opportunity later this day
to extend our best wishes when we officially deliver the Speech
from the Throne, returning it to the Governor General. The
delegation will include the leadership on this side, the Leader of
the Opposition, the Deputy Leader and the whip of the
opposition, as well as the Deputy Leader of the Government, the
whip and His Honour the Speaker. I am sure that, collectively, we
will be asking His Excellency the Governor General to convey
on behalf of this chamber, and on behalf of all Canadians, our
best wishes to Her Majesty the Queen and to His Royal
Highness, the Prince Philip.

Hon. Senators: Hear, hear!

EMPLOYMENT INSURANCE

FAILURE OF FINANCE MINISTER TO REDUCE
PREMIUMS—REQUEST FOR ANSWER

Hon. Terry Stratton: Honourable senators, I wish to address
my question to the Leader of the Government in the Senate. It
dates back to October 1, 1997, to a question asked at that time by
Senator Meighen, which is only 51 days ago.

I will quote Senator Meighen, who said:

Would the Leader of the Government in the Senate
undertake to table the information produced by the Chief
Actuary indicating that it was prudent to accumulate
a $15-billion surplus, which as I understand it would
translate into a forecast level of unemployment of
10 per cent to 15 per cent? Perhaps the government knows
something that other people do not.

The question is: When is that answer coming? It has been
51 days!

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, I regret very much that we do not have the
answer to that specific question. On a comparative basis, if you
were to review the number of delayed answers that we have been
able to produce in a short space of time, recognizing that some
have taken longer than others, the record thus far in this session
has been comparatively good.

With respect to the specific question that the honourable
senator is asking, we will attempt to bring forward that
information next week, if possible.

I will try and avoid the words “as soon as possible,” or maybe
I should just say “whenever.” I assure honourable senators that
we are pressing to receive the answers to questions as
expeditiously as possible.

The Hon. the Speaker: I want to remind honourable senators
that there are three minutes left in the Question Period.

JUSTICE

TRUE COST OF ESTABLISHING REGISTRY UNDER FIREARMS
ACT—REQUEST FOR ANSWER

Hon. Gerry St. Germain: Honourable senators, I, too, posed
a question to the Leader of the Government on October 1, with
regard to the cost of the firearms registry. I have not yet received
an answer. Is there a possibility that I will receive an answer to
that question soon? The regulations are now being reviewed in
committee in the other place. This information would be valuable
at this point in time.

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, as a result of changes that have been made,
I know the costs have varied. I will attempt, with the assistance
of the deputy leader, to bring forward a preliminary answer as
soon as next week.

FORESTRY

DEMOLITION OF GOVERNMENT LABORATORIES—POSSIBILITY OF
RESTORATION OF FUNDING—GOVERNMENT POSITION

Hon. Mira Spivak: Honourable senators, sometimes I find
myself shaking my head. Today’s Ottawa Citizen tells us that
taxpayers have spent $10 million in the last five years to upgrade
the forestry research laboratories at Petawawa. They have done
such things as install fibre optic cable to enhance their
operations. Now we are spending another $500,000 to knock the
buildings down.

These world-famous laboratories have done such things as
develop ways to fight forest fires, spot lightning strikes, prevent
disease, create tree-pruning robots, cryogenic preservation of tree
seeds, and computer modelling of changes in forests.

Will the government follow the lead of the Minister of Health
and restore the funding to basic research — in this case, to
forestry? Failing that, will they at least allow these buildings to
stay in place so that perhaps another government with more
liberal ideas might restore the funding?

Hon. B. Alasdair Graham (Leader of the Government):
Honourable senators, it would take quite some time to find
another Liberal government with more liberal ideas. Perhaps a
miracle is in the works.

I do not have the answer to that question at my fingertips, but
I assure the honourable senator that we will try and get it very
quickly.
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DELAYED ANSWERS TO ORAL QUESTIONS

Hon. Sharon Carstairs (Deputy Leader of the
Government): Honourable senators, I have a response to a
question raised in the Senate on November 5, 1997, by the
Honourable Senator Forrestall regarding the payment and
allowance for members of the Reserve Forces; and I have
response to a question raised in the Senate on October 28, 1997,
by Senator Berntson regarding the refusal of the minister to pay
legal fees for the former minister of Indian Affairs and Northern
Development.

CANADIAN HERITAGE

PROPOSED CHANGES TO CANADIAN WAR MUSEUM—ASSURANCE
BY MINISTER OF INTENTION TO HONOUR VETERANS AND

TRADITIONS—
REQUEST FOR ANSWER

(Response to question raised by Hon. J. Michael Forrestall on
November 5, 1997)

Over the past two years, there have been several
important developments in the area of Reserve Force
compensation and benefits. The most recent was in
March 1997, when the Treasury Board approved in principle
the introduction of a Reserve Force Compensation Get Well
Program. Formal Treasury Board submissions for this
program will be made in the very near future. The Reserve
Force Compensation Get Well Program proposes that:

a. Reserve Force rates of pay be established at 85% of the
Regular Force rates. For recruiting purposes, pay for
entry-level ranks for Non-Commissioned Members and
General Service Officers will continue to be higher than
85%;

b. Specialist Pay be introduced for Non-Commissioned
Members. It will be based on equivalent regular force pay
scales in specialist fields. Approximately 500 reservists in
19 trades will be affected;

c. More reservists be made eligible for vacation and
statutory holiday pay; and,

d. Accommodation Assistance Allowance be made
payable for reservists on Reserve Service of 180 days or
more who are required to relocate in order to serve.

Additionally, the recently implemented Reserve Force
Retirement Gratuity (RFRG) recognizes the dedication of
long-serving reservists. The Minister of National Defence
announced the RFRG in September 1997. This program is

modelled after the severance pay for the Regular Force, and
provides qualifying personnel with seven days of pay
per year of eligible service in the Canadian Forces, up to a
maximum of 210 days. Many members of the Reserve Force
have acknowledged the RFRG as the most significant
benefit introduced in recent history.

Improvements have also been made to the mechanisms by
which pay is delivered to members of the Reserve Force.
The new system, the Revised Pay System for the Reserves
(RPSR), was delivered by the contractor in early 1997. The
RPSR has been implemented across Canada, most recently
in the West. The majority of reservists are paid through the
RPSR. Those not paid through the new system are paid via
a centralized contingency process. Regardless of the method
of payment, the pay being received by the members is
timely and accurate with minimal exceptions.

JUSTICE

REFUSAL OF MINISTER TO PAY LEGAL FEES OF FORMER MINISTER
OF INDIAN AFFAIRS AND NORTHERN DEVELOPMENT—REQUEST

FOR ANSWER

(Response to question raised by Hon. Eric Arthur Berntson on
October 28, 1997)

The government is prepared to discuss Mr. Munro’s
request with his counsel in the hopes of resolving this matter
in a manner which is fair and equitable to Mr. Munro and
the Canadian people.

Apart from this, as this matter is currently before the
courts, it would be inappropriate for me to say anything
further at this time.

ANSWERS TO ORDER PAPER QUESTIONS

ENERGY—FINANCE—CONFORMITY WITH
ALTERNATIVE FUELS ACT

Hon. Sharon Carstairs (Deputy Leader of the Government)
tabled the answer to Question No. 15 on the Order Paper—by
Senator Kenny.

ENERGY—TREASURY BOARD—CONFORMITY WITH ALTERNATIVE
FUELS ACT

Hon. Sharon Carstairs (Deputy Leader of the Government)
tabled the answer to Question No. 48 on the Order Paper—by
Senator Kenny.
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[Translation]

(1510)

ORDERS OF THE DAY

PENSION BENEFITS STANDARDS ACT, 1985
OFFICE OF THE SUPERINTENDENT OF FINANCIAL

INSTITUTIONS ACT

BILL TO AMEND—THIRD READING

Hon. Céline Hervieux-Payette moved the third reading of
Bill S-3, An Act to amend the Pension Benefits Standards Act,
1985 and the Office of the Superintendent of Financial
Institutions Act.

Motion agreed to and bill read third time and passed.

[English]

CRIMINAL CODE
INTERPRETATION ACT

BILL TO AMEND—SECOND READING—DEBATE ADJOURNED

Hon. Wilfred P. Moore moved the second reading of
Bill C-16, to amend the Criminal Code and the Interpretation Act
(powers to arrest and enter dwellings).

POINT OF ORDER

Hon. Anne C. Cools: Honourable senators, I rise on a point of
order. I assert that Bill C-16 cannot be a bill nor a question for
consideration and vote in the Senate. It is not consistent with the
Rules of the Senate of Canada, formerly titled the
lex et consuetudo parliamenti, the law of Parliament. There is no
rule, custom, or usage of the Senate, or of the law of Parliament,
which imposes on senators any duty or obligation to consider and
vote upon any question which is an order, or arises from an order,
from any other court in respect of the Senate’s exercise of its own
privileges.

As a matter of fact, the law of Parliament prohibits any such
consideration and prohibits the introduction of any such bill in
the Senate. The law of Parliament has no provision for any such
order of the Supreme Court of Canada, in any form, to be placed
before the Senate for its approval. The law of Parliament
describes and regulates our internal rules, principles, and internal
proceedings. It resists encroachment or subordination from
another court because the law of Parliament has its origins in
Parliament’s own powers as a court — the judicial powers of
Parliament. Parliament is the highest court of the land. The
ancient laws, customs and usages of the Parliament of the United
Kingdom, the ancient laws of Parliament, were received into

Canada in the Constitution Act, 1867. They are inherent and
necessary to the functions of Parliament.

Honourable senators, a bill is not just a particular form of
procedure. A bill is a proposal in search of Parliament’s approval.
Any proposal, in seeking approval to become an act of
Parliament, must contain an inherent integrity and an inherent
worthiness. It must be, inherently and honestly, a worthy
parliamentary action and worthy of the inherent law of
Parliament. Such proposal must contain an inherent respect for,
and an inherent conformity to, the rules, principles and laws of
Parliament, whose very support the proposal seeks. In addition,
such proposal must be free of any inherent threat to or coercion
of Parliament. Any proposal which is disloyal, disobedient,
subversive, or contemptuous of the law of Parliament or of
Parliament itself, and similarly, any proposal which deceives,
misleads, or coerces Parliament, is a proposal which will have
the effect of corrupting the procedural form in which the
proposal is presented. Any such proposal, however formed
procedurally, by its very compromised and flawed nature would
cause a corruption in the employed procedure, and cause a
corruption to that proceeding in Parliament.

Honourable senators, Bill C-16 has been presented under
threat. If this bill is not passed, as per Supreme Court order, by
November 22, 1997, the chaotic consequences to the law
enforcement and the criminal justice system would be grievous, a
chaos created by the Supreme Court. The Attorney General’s
office in British Columbia informed in June that in their province
alone there were 2,757 cases affected. In short, some
3,000 arrests, some 3,000 cases of arrested suspects, are
jeopardized. I do not know the total number for the country. On
May 22, 1997, in the case of Regina v. Feeney, the Supreme
Court, in a five-to-four decision, set aside Michael Feeney’s
conviction for second degree murder, ruling that his Charter
rights had been violated. In June 1991, in Likely, British
Columbia, a few hours after he had brutally murdered
85-year-old Frank Boyle, Feeney was arrested wearing a T-shirt
splattered with his victim’s blood. Feeney was convicted of
second degree murder by a judge and jury. This conviction was
upheld unanimously by the province’s Court of Appeal. On
appeal of the Feeney case to the Supreme Court, the Supreme
Court made a new and quantum leap in its judicial activism.
Judicial activism describes the assumption of legislative
functions by judges, who claim reliance on the Charter of Rights
for their bold reshaping of Canadian public policy. This judicial
activism is a political power seeking dominion and sovereignty.
The Supreme Court reversed its own judgement as it had ruled in
the 1986 Regina v. Landry judgment. They overturned the law
that law enforcement personnel have obeyed loyally. I note that
1986 was the Charter era, and that the then majority decision
never suggested that the judgment was inconsistent with Charter
values.

Further, the Supreme Court made this dramatic reversal of law
without notification to, and absent of, and representation from all
the Attorneys-General of Canada on the consequences for
criminal justice and law enforcement in Canada.
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Supreme Court Justice John Sopinka has ruled in the Feeney
case that a novel and additional warrant, not previously required,
never previously legislated, would now be required to make an
arrest in a dwelling house. The fact that Canada’s Criminal Code
did not require or legislate this additional warrant was
inconsequential to him, as was the fact that the enactment of
statue law, the Criminal Code, is the singular and exclusive
jurisdiction of the Parliament of Canada. Without any jurisdiction
and constitutional authority legislatively, Mr. Justice Sopinka
ruled:

If the Code currently fails to provide specifically for a
warrant containing such prior authorization, such a
provision should be read in.

Such legislative enactments are exclusively the privilege and
powers of Parliament. Parliament’s action or inaction is
Parliament’s business, and between Parliament and the
electorate. That was May 1997. In June 1997, British Columbia’s
Attorney General’s lawyers brought an application to the
Supreme Court for a stay of their court order:

...for the purpose of obtaining a six-month transition period
before the new warrant requirement would come into effect,
in order to allow Parliament the opportunity of enacting
appropriate legislation.

The courts have no role or power to adjudicate legislative
inaction or legislative silence, and no legal or constitutional
authority to order Parliament to pass a law. Further, Parliament is
not a suppliant to the Supreme Court of Canada and is not bound
by the November 22, 1997 time frame set by the Supreme Court
order.

Honourable senators, Parliament’s powers, privileges, and
immunities are threefold. They are legislative, judicial and
administrative. The most evident of these powers is the
legislative powers and functions. Parliament, as a representative
body, enacts laws in its wisdom, and answers only to the
electorate for their enactment or failure to enact. Parliament does
not answer to the Supreme Court, and is not reviewable, for its
legislative inaction. Mindful that the Canadian judiciary is now
divided into the judicial activists and the traditionalist judges
who limit themselves to interpreting the law, I come now to the
heart of the matter. This is best articulated in St. Augustine’s
words, the libido dominandi, the lust for dominion, the lust for
legislative and executive power of the judicial activists.

Honourable senators, I move now to the issue of judicial and
Charter review of the exercise of Parliament’s privileges and the
Supreme Court of Canada’s own judgments on Charter review of
Parliament’s exercise of its inherent privileges. The courts,
including the Supreme Court, have held, as has the Speaker of
the Senate, that the Charter does not govern the exercise of
legislative privileges. I refer now to the 1993 case of New
Brunswick Broadcasting Co. v. Nova Scotia (Speaker, House of
Assembly) known as the Donahoe case.

Arthur Donahoe was the Speaker of the Legislative Assembly
of Nova Scotia. He was sued by the CBC, in his capacity as a
member and Speaker, for exercising legislative assembly
functions, as we do daily in committee. Eager judicial activist
judges, at the trial level then the appeal level, ruled that not only
could Donahoe be sued, but that other individual members of the
assembly could be sued. In Donahoe, the basic question was
whether the courts have an active role to play in supervising
legislative proceedings and legislative functions. In short, do the
courts have a Charter review jurisdiction to supervise the conduct
of legislators in the legislative process prior to the enactment of
legislation? In this Donahoe decision, Justice Beverley
McLachlin ruled that:

The Charter does not apply to the members of the
Nova Scotia House of Assembly when they exercise their
inherent privileges, since the inherent privileges of a
legislative body ... enjoy constitutional status.

(1520)

Justice McLachlin added:

Having concluded that the Assembly had the constitutional
right to do what it did, it follows that the Charter cannot cut
down that right, on the principle that one part of the
Constitution cannot abrogate another part of the
Constitution.

She continued:

The Parliamentary privilege of the British Parliament at
Westminster sprang originally from the authority of
Parliament as a court. Over the centuries, Parliament won
for itself the right to control its own affairs, independent of
the Crown and of the courts.

In concurring, Chief Justice Antonio Lamer wrote:

How might the legislature exert its power over individuals
in a way which potentially calls for Charter review? ...
McIntyre J. expressed the opinion that: ‘Legislation is the
only way in which a legislature may infringe a guaranteed
right or freedom.’

I repeat: ‘Legislation is the only way in which a legislature
may infringe a guaranteed right or freedom.’ Chief Justice Lamer
continued:

As elaborated in detail earlier in this judgment, the courts
have long maintained a ‘hands off’ approach to the exercise
of parliamentary privilege, particularly when it is directed
toward maintaining control of the internal proceedings of
the House. This approach fosters the independence of the
legislative and judicial branches of our government from
one another. As Iacobucci C.J. pointed out in a different
context, ‘the review of parliamentary proceedings is not a
matter to be taken lightly given the history of curial
deference to Parliament and respect for the legislative
branch of government generally’: ...
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Honourable senators, that statement from then Federal Court
Appeal Division Justice Frank Iacobucci was made when he
overruled Trial Division Justice Barry Strayer’s ruling that the
court had jurisdiction of judicial review over the Senate and over
the Senate Committees’ functions. Justice Strayer had ordered
that individual senators, as members of the Senate committee,
could be sued. These individual senators included then Senate
Speaker, Senator Guy Charbonneau, Chairman of the Senate
Committee, and Senator Roméo LeBlanc, now Governor General
of Canada. Chief Justice Lamer continued in Donahoe that:

The place and importance of legislative privileges in our
political life and the long-standing practice of judicial
non-interference have been reviewed at length earlier in
these reasons.

Chief Justice Lamer added:

The legislation that the provinces have enacted with
respect to privileges will be reviewable under the Charter
as is all other legislation. However, it does not follow that
the exercise by members of the House of Assembly of
their inherent privileges, which are not dependent on
statute for their existence, is subject to Charter review.

The Supreme Court’s Feeney judgement, by the surreptitious
and hidden reversal of its own judgement in the Donahoe case, is
a blatant attempt to subjugate the exercise of Parliament’s
privilege to freely pass or not pass legislation to the Supreme
Court’s dominion. The Court did this without a single
representation from Parliament and now secures Parliament’s
complicity to it.

Honourable senators, now to the Senate’s position in the
Donahoe case. The former Speaker in the Senate, Senator
Charbonneau, the House of Commons Speaker, John Fraser, and
several Speakers of provincial assemblies had intervened and
made representations to the Supreme Court. Former Senate
Speaker Charbonneau asserted in his 1992 factum to the
Supreme Court, that the framers of the 1982 Charter of Rights
did not subordinate the exercise of the Houses of Parliament’s
powers and privileges to Charter review by the courts. He
asserted the contrary, that the clear language of the Charter,
Section 32 limits judicial intervention to a consideration of the
legislative product — that is, legislation. Senator Charbonneau
asserted strongly that the framers of the Charter did not intend to
create a new supervisory jurisdiction where none existed before
in the courts. Senator Charbonneau wrote in his factum:

Jurisprudence in Canada and the United Kingdom shows
that courts have consistently denied any jurisdiction to
interfere in the workings of the Houses of Parliament and in
the provincial legislative assemblies. The principle was
recognized by this Court in Re Resolution to Amend the
Canadian Constitution, [1981] ...

It is unnecessary here to embark on any historical
review of the ’court’ aspect of Parliament and the
immunity of its procedures from judicial review. Courts

come into the picture when legislation is enacted and not
before (unless references are made to them for their
opinion on a bill or a proposed enactment). It would be
incompatible with the self-regulating — ‘inherent’ is as apt
a word — authority of Houses of Parliament to deny their
capacity to pass any kind of resolution. Reference may
appropriately be made to art. 9 of the Bill of Rights of
1689, undoubtedly in force as part of the law of Canada,
which provides that ‘Proceedings in Parliament ought not
to be impeached or questioned in any Court or Place out of
Parliament’.

Senator Charbonneau insisted that:

It is clear that no judicial review jurisdiction was
conferred by the Constitution Act, 1982, including the
Charter where none previously existed. Mills v. The Queen,
[1986] ... per McIntyre J. ...

In fact, the jurisdictional boundaries created by
Parliament and the Legislatures are for the very purpose of
restraining the courts by confining their actions to their
allotted spheres.

Honourable senators, for many years now Mr. Justice Sopinka,
in his judicial opinions, has stated that Parliament’s exercise of
its privileges are subject to the court’s Charter review, but his
opinions have not prevailed. In Regina v. Feeney, his opinion has
now prevailed. In dissenting from him, Justice Claire
L’Heureux-Dubé’s offered a searing assault on his reasoning and
actions.

Honourable senators, Bill C-16 is an impropriety and should
not be before us. It is inherently so repugnant to the inherent law
of Parliament as to cause the corruption of these proceedings in
Parliament, consequently to impeach the procedure and the
proceeding itself. Bill C-16 is the product of a newly formed
cooperation between an unbridled executive and an
interventionist court. The Charter denies the courts’ judicial
supervision and judicial review over Parliament’s exercise of its
lawmaking powers precisely because the Supreme Court Justices,
in this Chamber, under Royal Prerogative, as deputies of the
Governor General of Canada, give Royal Assent to legislation.
That Mr. Justice Sopinka has reviewed Parliament’s wish to pass
or not pass a statute, and has made an order that effects a
command to Parliament to enact a statute by his deadline as
ordered; that Justice Sopinka could come to this Chamber to give
Royal Assent to this same Bill C-16, is an exercise of power
unknown to Canada’s constitutional Monarchy and, more
important, unknown to Canadian Parliamentary history and
practice and Canada’s Parliament with its laws and customs.

(1530)

Such coercion is contrary to the law of Parliament because the
law of Parliament is the law that defends parliament and
representative institutions against encroachment from the courts
and from the Crown or Executive.
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Hon. Sharon Carstairs (Deputy Leader of the
Government): Honourable senators, I thank Senator Cools for
her point of order this afternoon; however, I do not think she will
be surprised to know that I do not entirely concur. She has
spoken about the integrity and the inherent necessity for respect
for the rules of Parliament. I suspect that no one in this chamber
would in any way disagree with those comments.

However, the fact of the matter is that the Supreme Court of
Canada, on May 22 in the Feeney case, ruled that the system of
warrants in force and effect in Canada is in violation of the
Charter of Rights and Freedoms, particularly with respect to the
entry into a private residence without a duly constituted warrant.
That ruling of the Supreme Court of Canada in effect stated that
the system in practice by our police forces throughout the
country was invalid.

They asked at that point, I assume of themselves, whether such
an action would create a certain degree of chaos if some time
was not given to Parliament to decide whether or not they wished
to act on this judgment. They did not order the Parliament of
Canada to act on this judgment; they said that the Parliament of
Canada may or may not act on this judgment. It is up to the
Parliament of Canada. However, they said that should the
Parliament of Canada choose to act, they would, in essence,
suspend their judgment until November 22, 1997.

The Department of Justice has asked for an extension, and that
extension has been granted to December 19, 1997. They asked
for the extension because they were prepared to enact legislation,
but the legislation, although approved in the other place, had not
been approved in the Senate, because it had not reached the
Senate chamber. Therefore, an extension was reasonable at that
time.

What the Supreme Court did in this case is not unprecedented.
They did a very similar thing in my province when they declared
all of the laws of the Province of Manitoba to be invalid. They
said they were unconstitutional because they were not translated
into both of Canada’s official languages, given that, when
Manitoba entered Confederation in 1870, they did so under the
provision that the laws of that province would be available to the
citizens of that province in both official languages. A great
number of acts were passed between 1870 and the early 1980s
when this court decision was made. In order that there not be
chaos in the province of Manitoba, the Supreme Court of Canada
gave the Province of Manitoba, should they wish to be in respect
of the Constitution, a certain length of time in which to translate
those laws. Those translations were, in fact, done. The Province
of Manitoba, unless there is a case of which I do not have
knowledge, is now in complete agreement with the ruling of the
Supreme Court of Canada. However, time was required.

That is what has been given by the Supreme Court of Canada
in this case. They have not forced the Parliament of Canada to do
something. They have given the Parliament of Canada some
time, should they wish to act.

Hon. Noël A. Kinsella (Acting Deputy Leader of the
Opposition): Honourable senators, I have a desire to be helpful
to His Honour in deciding on the point of order, but I will only be

able to make a few preliminary remarks as I have not had time to
consider the point of order raised and the arguments made by
Senator Cools and Senator Carstairs.

It seems to me, honourable senators, that we have two
problems in resolving the point of order. One is the argument
advanced that there is ipso facto a breach of the privileges of
Parliament when the tribunal lays down a time line according to
which Parliament, in the opinion of the tribunal, must act.

Senator Bosa: If it wishes.

Senator Kinsella: The laying down of that time line presents
the question of whether that would constitute a breach of the
privileges of either of the Houses of Parliament.

Chapter 3 of Erskine May’s Parliamentary Practice,
twenty-first edition, page 145, deals with the courts and
privilege. Although it does not deal with exactly this kind of
issue, it does deal with issues of privilege and the courts, and
there are opposing views on the principles that underlie the
relationship between the judiciary branch and the legislative
branch when they come into conflict one with the other. It seems
to me that, in this instance, at least, His Honour will not be
surprised as he does his research on this point of order that there
is some conflict in the literature and in any precedents from
which he is able to seek guidance in ruling on the point of order.

The other issue, the substantive issue of the problem which
faces the justice system in Canada, is a problem that the
legislators — the Senate included — have a direct responsibility
to address.

Other court cases have found legislation wanting as measured
against the Charter of Rights and Freedoms, and they have used
a variety of remedies. Some have used the remedy of striking
down the legislation in question, while others have read rights
into the legislation. It seems to me, from the standpoint of the
privileges of Parliament, that when the judicial branch reads
rights into the legislation, it is a direct assault on not only
privileges but the whole purpose of having a legislative branch.

In this case, the courts decided that we could resolve this over
what the court deemed to be a reasonable period of time. I
wonder whether that is a less severe intrusion on the privilege of
Parliament than the intrusion caused, for example, in the Haig
case, where the judgment of the Supreme Court of Canada had
the effect of reading right into legislation something which the
legislators had not put there.

It is a serious issue and a serious point of order. I am sorry,
Your Honour, that I cannot be more helpful. If I had the time to
do some research, I might be able to present more cogent, helpful
material on this, as I am sure might other honourable senators.

[Translation]

(1540)

Hon. Gérald-A. Beaudoin: Honourable senators, I see
nothing in opposition to the Canadian constitutional system in
the fact that the Supreme Court has made a decision and laid
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down a time line, as Senator Carstairs has said. I do not see how
the Canadian Parliament ceases to be sovereign on the legislative
level. In our system, what is sovereign is the Constitution. Who
interprets the Constitution? The Supreme Court.

The Canadian Parliament is also sovereign in its field. It
cannot be prevented from passing legislation. If, however, it
passes legislation and goes against the division of powers, or if it
passes legislation and goes against the Canadian Charter of
Rights, the Supreme Court can declare the legislation invalid.
This is very clear, there is absolutely no debate about it.

On the purely legislative level, the Supreme Court does not
intervene in the process of passing legislation. It is perfectly
entitled to say, as it did in Feeney, that a six-month deadline is set
for passing legislation. There are precedents for this. Senator
Carstairs has referred to the famous case in Manitoba where the
Supreme Court declared that all Manitoba legislation which had
not been adopted in both languages between 1890 and 1984 was
invalid. Because we live in a law-abiding society and by virtue of
the de facto theory, the legislation was declared valid for the time
it took to get it translated. This is, of course, the most famous
precedent for time lines, not only in Canada but also in the entire
Commonwealth.

Now, in Feeney, I do not see how the Supreme Court by
setting a time line of six months and then agreeing to one
month’s extension, is going against parliamentary privilege. We
are perfectly free to pass legislation as we wish. I do not agree
that there are grounds for a point of order. I believe that the Court
has remained within the limits of its powers.

[English]

The Hon. the Speaker: Do any other honourable senators
wish to speak to the point of order?

Senator Cools: Senator Carstairs mentioned that the Supreme
Court has declared a law invalid. Before I make my closing
remarks, I should like to ask Senator Carstairs which statutory
law has been declared invalid by the Supreme Court of Canada in
the Feeney case?

Senator Carstairs: Senator Cools is quite right. I should have
said, “a practice of police forces throughout the country.”

Senator Cools: Honourable senators, there are no precedents
for what has happened here. The Supreme Court of Canada did
not declare any law or any statute to be invalid. It is quite a
different state of affairs. I have all the documents here if anyone
is interested in them.

The Supreme Court of Canada has decided that the routine
warrant for arrest is no longer satisfactory. It is very interesting
that Senator Corbin would cite that today is Her Majesty’s
anniversary. As the revisionists of Canada have gone about
eroding any mention of Crown or Queen or Majesty in most
statutes in this country, the warrant for arrest is one of the few
places in the administration of justice where there is still a
reference to Her Majesty. The peace officers, the policemen of

this country are believed to be about Her Majesty’s peace. This is
what the peace is.

If one were to look at any arrest warrant — and I looked at
many in my parole board days — the authority of the Justice of
the Peace commands the officer to go and take a person in the
name of Her Majesty because the business of maintaining the
peace in this country is still largely conducted by Royal
Prerogative, as are many of the powers of prosecution and the
powers of the Attorney General.

We should not be lulled into believing that the Supreme Court
is doing something here that it has been doing for a few years.
Let me make it abundantly clear. The Supreme Court has struck
down no law. It has declared no law to be invalid. They have
pulled something out of the blue and decided that it should
become statute law. The dissenting judgment of
Madam L’Heureux-Dubé should be read by all senators.

On another point, when the Supreme Court of Canada took
action, they informed no one in government and no one in
Parliament. Honourable senators may be unaware, but in the case
of Donahoe, or in any other related case, the provincial
judicature court acts — in Ontario, for example, it is called the
Courts of Justice Act — have a provision that if any
subject-matter is coming before the courts which is of concern to
the Attorneys General of the provinces, the parties — and I
believe the courts are also compelled although I am not sure —
must notify the Attorney General that there is a matter
proceeding which is of interest to the Attorneys General.

There is no such provision in the Supreme Court of Canada
Act. The Supreme Court of Canada has no inherent jurisdiction.
The Supreme Court of Canada is a creation, a creature of
Parliament. The Supreme Court of Canada Act contains no
provision which imposes upon them any responsibility to inform
any one. Therefore, on May 22, 1997, midstream of an election,
when the Supreme Court treated a major change in the policy of
Canada as a private matter and ruled, basically, to set aside a
conviction, they did not inform a single Attorney General —
never mind Parliament — as to what was happening.

Honourable senators, I have before me the application from
the Attorney General of British Columbia. One need only look at
the application, dated June 17, to discover that they are pleading
with the Supreme Court of Canada to stay on its own ground and
leave the business of making laws to the Parliament of Canada.

This is a quantum leap by the Supreme Court in this
declaration, a particular leap by which it is basically attempting
to retrace its steps and reverse everything that has been said in
the past. Currently, there is no section in the Charter that gives
the Supreme Court of Canada the authority or the power to act as
it did in Feeney.

If we could refer ourselves to the statements and actions of our
own former speaker, Senator Guy Charbonneau, we would see
clearly that that was the process and those were the principles
that he upheld.
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I have raised a point of order. My point is that the rules of this
place, which are part and function of the ancient practices of the
law of Parliament, do not permit what is happening.

A bill is coming before us for our approval that is disordered
and out of order. I honestly think we will soon see the day when
every individual senator here will be sued for anything he says or
does on any legislative issue. I urge senators to look at this
matter with much seriousness and, frankly, to dismiss the
nonsense, the public relations and the communications exercises
of the government.

(1550)

I can tell honourable senators that the Attorneys General of the
provinces across this country are disturbed by this measure.
Anyone reading carefully the judgment of Mr. Justice Sopinka
will see that it reads as though the policemen are the culprits, that
somehow or other Michael Feeney is sacred and innocent, even
though he was found splattered in blood just hours afterward, and
that something terrible has been done to him by the police.

In addition, Justice Sopinka stigmatizes the police forces of
this country, as well as the criminal justice system. Those are not
just my words. They are found in the submission of the Attorney
General of British Columbia.

It is a travesty of justice that anyone here would attempt to
defend that it is lawful for the Supreme Court of Canada, on a
whim and a wish, to throw the entire system of criminal justice
into chaos and disarray without even a word or representation
from anyone. That is beyond my comprehension.

In all these “goings-on” before the Supreme Court of Canada
about Parliament, Parliament has made no representations. No
one has appeared before the Supreme Court on behalf of
Parliament. Frankly, I do not believe that the Attorney General of
Canada speaks for Parliament. He speaks for the government.

Hon. Philippe Deane Gigantès: Honourable senators, it
seems to me that Senator Beaudoin, a great constitutional
scholar, put matters in a limpid way. The Supreme Court of
Canada is entitled — in fact, it is tasked — to speak on the
constitutionality of what goes on in this country. It has declared
that a certain practice is unconstitutional. It cannot force
Parliament to pass a law. It says, “We are giving some time for
this practice to be changed. If you do not want to change it, that
is okay. However, authorities do not have the right to continue
this practice because it is unconstitutional.” This is perfectly
clear. It is not an intrusion into the powers of Parliament. It is the
way the system in Canada functions. I do not see any point of
order.

SPEAKER’S RULING

The Hon. the Speaker: Honourable senators, if no other
honourable senator wishes to speak, I am prepared to rule on the
matter.

I have listened carefully, honourable senators, to the arguments
presented. I am very conscious of my responsibilities as Speaker
insofar as protecting the rights and privileges of the Senate are
concerned. I have listened because that is one of my main
obligations.

I wish to remind honourable senators, however, that it is not
my responsibility to rule on matters of law or the Constitution.
That is totally outside my field of jurisdiction.

My responsibility is to deal with the rules of the Senate. I have
looked over the bill carefully. I find nothing in it which differs
from the normal bills which we receive. The bill has not come to
us in any different way from bills that normally come to us. It has
come to us via a message sent to us from the House of
Commons. The procedure followed has been the normal
procedure according to our rules.

It is not for me to go behind this matter. Regardless of what
may have been said elsewhere or by the Supreme Court, it is not
for me to judge, unless it impacts upon the privileges of the
Senate.

I confess that I see no threat here. Some may see a threat
expressed elsewhere, but there is no threat in this bill. There is no
threat in the way in which it has come to us. It may well be that
honourable senators do not like the bill, which is their privilege.
It is for them to decide that in debate and when it reaches
committee. It is not for me to prevent such debate, unless the bill
were against the rules of the Senate.

I find that no rule has been broken. As far as I can see, this bill
has come to us in the normal way and is a normal bill. What has
been said behind it is not for me to judge.

Therefore, I ask Honourable Senator Moore to proceed with
his speech on second reading.

Hon. Wilfred P. Moore: Honourable senators, I rise to speak
in support of Bill C-16, an act to amend the Criminal Code and
Interpretation Act (powers to arrest and enter dwellings), which
is before us for second reading today.

As honourable senators know, the bill represents the
government’s response to the decision of the Supreme Court of
Canada in the case of Regina v. Feeney. On May 22, 1997, the
Supreme Court of Canada handed down its judgment in that case.
This judgment has major implications for the police and the
power they have to arrest persons they believe have committed
offences.

Since May 22, things have been happening. I think it is useful
for senators to know what has been taking place since that day.

In a letter dated June 20, 1997, officials of the Department of
Justice canvassed their provincial colleagues with respect to the
interim procedures taken in each jurisdiction prior to the state of
the Feeney ruling. The officials also requested the opinions of the
provinces regarding a practical legislative solution to the
dilemma posed by that ruling.
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On July 4, 1997, officials with the Department of Justice sent
letters to the legal services branches of federal departments for
the purpose of identifying statutory provisions which are affected
by the Feeney ruling and receiving views on possible legislative
reforms in response to this ruling.

Officials with the Department of Justice presented legislative
reform proposals to their provincial colleagues at the Uniform
Law Conference from August 17 to August 22, 1997. Responses
to these proposals were requested before September.

On September 9, 1997, officials of the Department of Justice
met with the representatives of the Canadian Police Association,
the Canadian Association of Chiefs of Police, the RCMP and the
Solicitor General to discuss the proposals contained in the
memorandum to cabinet.

On September 12, 1997, officials of the Department of Justice
met with representatives of the federal departments affected by
the Feeney ruling to discuss the proposals contained in the
memorandum to cabinet.

On September 26, 1997, officials of the Department of Justice
held a teleconference with representatives of the Canadian bar to
discuss the proposals contained in the memorandum to cabinet.

The first draft bill was distributed to different sections within
the Department of Justice on September 29, 1997.

An early draft of the bill was distributed to officials of
provincial Attorneys General departments and the interested
federal departments on October 9, 1997.

On October 14, 1997, officials of the Department of Justice
held a teleconference with officials of the provincial Attorneys
General to discuss the draft bill.

On October 14, 1997, officials of the Department of Justice
met with representatives of the Canadian Police Association to
discuss the draft bill.

Two more teleconferences were held on October 15 and 17
with officials of the provincial Attorneys General.

On October 21, 1997, officials met again with representatives
of the Canadian Police Association to discuss another version of
the draft bill.

On October 22, 1997, officials met again with representatives
of the Canadian Association of Chiefs of Police to discuss the
draft bill.

On October 23, 1997, another meeting was held with
representatives from Immigration Canada and Corrections
Canada to discuss certain aspects of the draft bill.

Honourable senators, the judgment in the Feeney case has
major implications for the police and the power they have to
arrest persons they believe have committed criminal offences.

(1600)

The five-judge majority held that the actions of the police
when they entered the trailer and discovered Mr. Feeney asleep
and covered in blood had violated Mr. Feeney’s privacy rights
under the Canadian Charter of Rights and Freedoms, and that our
law required that the police obtain a judicial authorization before
entering a dwelling house for the purposes of arresting an
individual.

Interestingly, however, the majority of the Supreme Court
acknowledged and reaffirmed the common-law power of the
police to enter into a dwelling to arrest without a warrant in
situations of “hot pursuit.”

Realizing that the Criminal Code did not specifically provide a
mechanism for obtaining such a judicial authorization prior to
entering a dwelling, the majority of the Supreme Court suggested
that a provision might be “read in” pending the appropriate
legislative changes. Because the court did not provide any clear
indications as to where and how such a “reading in” should
occur, there were significant differences in the way the various
provinces proceeded to give effect to the court’s judgment. The
potential differential application of the criminal law then became
a matter of serious concern.

A number of the provinces and the Attorney General of
Canada then approached the court to request a stay of the
judgment in order to permit Parliament to enact legislation which
would ensure a uniform response to the Feeney decision. The
court granted a six-month stay, which will expire on
November 22, 1997. The Honourable Attorney General for
Canada has made an application to the Supreme Court and has
obtained an extension of that stay to December 19, 1997.

Honourable senators, Bill C-16 proposes amendments to the
Criminal Code which are required to provide peace officers in
Canada the power to enter into dwellings to arrest persons, a
power which is both effective and consistent with the provisions
of the Canadian Charter of Rights and Freedoms. Essentially, the
bill creates a warrant scheme by which peace officers may obtain
the judicial authorization they are required to process before they
enter a dwelling to arrest someone.

Honourable senators, Bill C-16 contains a non-exhaustive
definition of certain “exigent circumstances” under which entry
into a dwelling for the purposes of arresting someone would be
allowed in the absence of prior judicial authorization. For
example, Bill C-16 provides that entry would be expressly
allowed in the absence of a warrant where the police have
reasonable grounds to suspect that entry into the dwelling is
necessary to prevent imminent bodily harm or death. It would
also be allowed where the police have reasonable grounds to
believe that evidence relating to the commission of an indictable
offence is present in the dwelling, and where that entry is
necessary to prevent the imminent destruction of such evidence.
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The possibility to enter without a warrant to prevent bodily
harm or death, in my view, is justified by the fact that the
integrity of a human being is a value sufficiently important to
allow the state to intervene without getting prior judicial
authorization to enter.

Honourable senators, I believe that a similar case can also be
made in support of the entry of the police into a dwelling without
a warrant where this is necessary to prevent the imminent
destruction of evidence. I would like to stress that it is evidence
that will be destroyed, not merely information or intelligence to
which the state would like to have access. There is, after all, a
societal interest in the proper administration of justice that
includes the preservation of evidence which can be used to bring
offenders to justice.

Honourable senators, I believe that this legislation represents a
good balance between opposing interests and perspectives. The
legislation provides the police with procedures to follow to
obtain a judicial authorization to enter a dwelling for the
purposes of arresting or apprehending a person found therein,
without necessarily requiring that the person be charged with the
crime prior to the arrest. In other words, the bill will provide law
enforcement personnel with as much flexibility as possible under
the current charter requirements.

The legislation permits the police to take full advantage of
modern technology by specifically providing that applications for
“Feeney warrants” can be made by means of telecommunication.
This is an important feature of the legislation when one
remembers that in many remote parts of the Canada, the police
may not have convenient access to judges or justices who can
authorize entry into a dwelling to arrest someone. In other
situations, the number of police officers available may be limited
and, as such, it may not be possible for them to both keep a
dwelling house under surveillance and apply in person for a
warrant authorizing entry to arrest.

The last aspect of the bill that I want to specifically mention
deals with the requirement of the police to announce themselves
prior to the entry into a dwelling. One can appreciate that while
this may be workable in many circumstances, there may be other
situations where such a requirement might put the safety of the
police or other persons at risk or lead to the destruction of
evidence. It is therefore important to note that provisions in the
bill would permit the police to enter a dwelling to arrest without
any prior announcement.

Honourable senators, there has been some concern voiced
regarding the haste with which we are now asked to dispose of
this matter. Such sentiments were expressed in the other place.
Nevertheless, the bill was passed in one week in the other place.
Knowing that the Honourable Attorney General for Canada has
obtained from the Supreme Court a brief extension of the stay, I
am seeking your support for dealing with this bill in an
expeditious manner, in light of the time constraints attached to
the passage of this bill.

On motion of Senator DeWare, for Senator Nolin, debate
adjourned.

BUSINESS OF THE SENATE

Hon. Sharon Carstairs (Deputy Leader of the
Government): Honourable senators, if senators opposite and all
other senators are agreeable, we propose that all remaining items
on the Order Paper now stand to afford senators an opportunity to
be with the Governor General this afternoon.

The Hon. the Speaker: Is it agreed, honourable senators, that
all other matters on the Order Paper stand?

Hon. Senators: Agreed.

The Senate adjourned until Tuesday, November 25, 1997,
at 2 p.m.
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