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The Canadian Criminal Justice Association (CCJAcames the opportunity to present this
brief to the Standing Committee on Legal and Cautsdinal Affairs regarding Bill C-10An Act
to enact the Justice for Victims of Terrorism Antldo amend the State Immunity Act, the
Criminal Code, the Controlled Drugs and Substankeis the Corrections and Conditional
Release Act, the Youth Criminal Justice Act, thmimation and Refugee Protection Act and
other Acts.

The CCJA is one of the longest serving non-govemntel@rganizations of professionals and
individuals interested in criminal justice issuedanada, having begun its work in 1919 and
having testified before this committee on numemeasions. Our association consists of nearly
800 members and publishes thenadian Journal of Criminology and Criminal Justice, the
Justice Report, the Justice Directory of Services, and theDirectory of Servicesfor Victims of
Crime. We also organize the “Canadian Congress on Caindumstice” every two years.

The members of the Association agree with the aments proposed to the Victims of
Terrorism Act, as well the change in wording unither Criminal Records Act to replace the word
“pardon” with “record suspension”. However, the @dias concerns about a number of other
changes proposed in C-10. We outline them herédcarhdforward to your questions and
comments.

History & Relevant Issues Pertaining tothe L egisation



The CCJA has grave concerns about the potentiaifimtended negative consequences that
would result from the passing of the “Safe Stre@id Communities Act”. We would suggest that
this legislation in fact does little to improve tlomg term safety of Canada’s streets and
communities and that several of the amendmentsitins may in fact create the conditions that
will lead to increased criminal activity.

The CCJA has historically adhered to a number iotcjples and approaches to crime prevention
in Canada. We have always endorsed the notisn@él development and crime prevention as
being integrally linked to successful crime redoctprograms. The use of long-term
confinement, hence, has always been consideresi eekort compared to programs that
positively affect social development (See Wall€@0&, for example). Prisons are, indeed, a
measure of our failures and not of our successes.

Second, CCJA has always argued that the currantr@i justice system devotes too much of its
scarce resources to the operation of prisons dadhratories. We have long supported greater
development of community penalties and alternatasgctions in the community context, and a
greater balance between the use of incarceratidc@mmunity supervision. Canada is already
among those western nations with the highest dtegarceration — which is arguably a costly
and less effective means of dealing with many tydegime. In this time of declining crime
rates, and economic troubles, increased spendipgigmms does not make good economic or
criminological sense.

Third, our Association has historically favored thaintenance of small, treatment-intensive
institutions over large, American-style peniteridar We have yet to be convinced by any
available evidence that the large, warehouse-ptyg®ns of our neighbors to the South produce
much of anything except high recidivism rates ($eeexample, research by the research
directorate of the Solicitor General, Gendread.etl99). Ironically perhaps, the state of Texas
has recently reversed many of its expensive arfterteve “get tough on crime” policies in
favour of a more tempered focus on community seimgrand rehabilitation which is not only
less costly, but has seen a reduction in theireriates.

Given the array of changes being proposed in GtiDdifficult to give each its due attention
and consideration in this brief format. Therefave,will briefly touch here on our most pressing
concerns; the CCJA has previously prepared brieimast of the proposed changes that appear
in C-10 and these comments will be appended fohdéurconsideration and review. In addition,
we would be pleased to appear in person beforedimnittee to discuss these matters further.
We have several constructive changes that the ctieemhay wish to consider as a means of
improving the likely outcomes of this legislatiorihe reasons for each are discussed in more
detail below:

1. Include a clarifying statement in the new secti@t {provision of sexually explicit
material offence) to exempt sexually explicit mitisrprovided for the purpose of
sexual education in an educational setting.

2. Reject the proposed addition of section 161(1)(d)cendition which prohibits the
use of the internet or digital network except untterditions approved by the court.

3. Retain the use of conditional sentences underseéd2.1 in cases where the judge
is satisfied that public safety is not jeopardibgch community-based sentence.

4. Reject the proposed mandatory minimum penal@am{rolled Drugs and
Substances Agtjvhich have been found in other jurisdictions ¢éddoth costly and



ineffective. Alternatively, the committee may suggthe creation gbresumptive
penalties for drug offences.

5. Retain the current wait periods and criteria falaoting a “record suspension” as
statistics show the existing system to be effective

6. Reject changes to theternational Transfer of Offenders Aehich prioritize
ministerial opinion over expert research and judginaed may be found to be
unconstitutional.

7. Effect changes to the YCJA that would ensure tipaciéy to deliver adequate
mental health assessments and treatments for \aftenglers; a renewed focus on
effective rehabilitation for our youngest offendeether than on deterrence — which
is not supported by criminological research.

Part 1-Terrorism

This initial section aims to deter terrorism byadsitshing a right to sue perpetrators of terrorism
and their supporters. It also amendsSkete Immunity Adb prevent a listed foreign state from
claiming immunity from the jurisdiction of Canadiaaurts if its actions relate to support of
terrorism.

While the CCJA is supportive of these proposed ghanwe believe it unlikely that they will in
fact have any deterrent effect on terrorist agtivithese measures may provide a means for
victims of terrorism to recover monetary losses pmitive damages from perpetrators and their
supporters. Most of the time however, they willumenforceable by many victims, due to the
transnational nature of many terrorist actions thedforeseeable burden of legal costs posed by
such formidable civil cases.

Part 2 — Amendments to the Criminal Code

Under section a) of this proposed legislation, naémg minimum penalties will be increased or
imposed, and maximum penalties increased, forioesexual offences with respect to children.
The CCJA has historically taken an oppositionaitposon the issue of mandatory minimum
penalties. In sum, criminologists have noted thegda that mandatory minimum sentences could
lead to prison over-crowding, increased violencag lank of access to rehabilitative programming
that accompanies over-crowding. In addition, themo research evidence to support the idea
that longer sentences will deter crime; researcidgoted on behalf of the Government of
Canada and the Ministry of Public Safety have iddemnfirmed this conclusion. Mandatory
minimum sentences remove discretion from judges ew@ lengthy experience in weighing the
facts and circumstances of cases, while placirgydisicretion in the hands of crown attorneys, to
determine whether or not to proceed with the charges shift in discretionary powers
undermines the individualization of justice and ntead to a lack of proportionality in
sentencing.

Section b) of this proposed legislation createse offences of “making sexually explicit
material available to a child” and “agreeing oraaging to commit a sexual offence against a
child” (child luring) via the use of telecommunicat. The latter changes to section 172.1 are
understood as bringing the existing law up to datk current, digitally mediated forms of
communication. We are supportive of this change.afé not opposed, in principle to the
creation of the new offence of “making sexually leipmaterial available to a child,” and are
certainly supportive of the spirit of this legistat in seeking to protect children from exposure to



sexually explicit material. We are however, coneerfor the potential of miscarriage of justice
that can result from this legislation in cases netse=xually explicit material may be provided to
children under the age of 18, 16, or 14 yearsdgitimate means (ie. for sexual education
purposes). While the law does apply only in cadesresmaterial is provided “for the purpose of
facilitating the commission of an offence...” asciiteg the “purpose” of providing the material
may be problematic at times, and certainly woufjuie legal investigation which may cause
undue hardship and stigma to innocent personssiygest therefore that, in the interests of
justice, an exclusionary clause be included toifipalty protect teachers from false accusations
by parents who may not agree with sexual educatiethods or curriculum.

Section ¢) concerns the expansion of the list eE8jgd conditions that may be added to
prohibition and recognizance orders to include fnitibns concerning contact with a person
under the age of 16 and use of the Internet ooémgr digital network. While, again, the CCJA
respects the spirit of these conditions, it is fiegthat they may in fact pose a barrier to an
offender’s successful reintegration insomuch ag #re broad and blanket prohibitory
statements. For example, prohibiting an offendemffusing the Internet or other digital
network, unless the offender does so in accordaitbeconditions set by the court” bars that
individual from using many current methods of comipation, including a cellular phone, for
legitimate purposes such as employment or educdtian era when telecommunication and
internet usage are ubiquitous, the expectationafhiadige will set out all of the conditions under
which an offender might legitimately utilize techogy is somewhat unreasonable. Our concern
is that inadvertent violation of this blanket ptaition could cause parole to be revoked from
offenders who are not intending to use technolaogyllicit purposes and who do not pose a risk
to the public. In our opinion, the existing protidn against the use of technology for contacting
or communicating with persons under the age ofelig/is one which targets the specific
behaviour of concern without posing an undue hapdshd jeopardizing safe reintegration. We
would therefore recommend the rejection of thippsed amendment.

Section e) of this proposed legislation positslitmieate the reference, in section 742.1, to
serious personal injury offences and to restrietatailability of conditional sentences for all
offences for which the maximum term of imprisonmierit4 years or life and for specified
offences, prosecuted by way of indictment, for whize maximum term of imprisonment is 10
years. The CCJA regards such change as problefoaicnumber of reasons outlined in briefs to
Bill C-16 and Bill C-39, both of which are appendedhis document for your consideration.
Chiefly we are concerned with the question of asewding in our prisons and the cost of
imposing a prison sentence where the judge idfigakithat “serving the sentence in the
community would not endanger the safety of the comity...” (section 742.1(b)). Given that
there is no demonstrated deterrent effect for segteof incarceration, the additional costs of
imposing a prison sentence where it is unnecessamysure public safety would be a waste of
resources.

The amendments to the Controlled Drugs and Subestafict which create mandatory minimum
sentences for “serious” drug offences are, in fhigion of the CCJA unlikely to have a
significant deterrent effect on the production aabb of illicit substances and are likely to create
situations where the mandatory minimum sentendesgoportionate to the harm of the offence.
Further, the use of mandatory minimum penaltiesfioed with the proposed restrictions on the
use of conditional sentences) is likely to put@agiideal of pressure on provincial correctional
systems, which already face over-crowding and laddéicesources for rehabilitative measures.
Further, mandatory minimum sentences allow no henjidor offenders who accept responsibility
for their crime and plead guilty, thereby ensurmgincrease in “not guilty” pleas and subsequent
trials that are likely to pose a significant wodkfl problem for our court system. The back-
logging of the court system also has implicatiamrsniiscarriages of justice: According to



Juristat, the average time to dispose of a crindaak in Canadian courts is already 124 days
(Thomas 2010). Under the Charter, Canadians chavghdin offence are guaranteed the right to
be “tried within a reasonable amount of time”. Gdaacklogs due to increased numbers of trials
risks creating a situation in which cases will bepged because the system cannot process them
within a “reasonable amount of time”.

Rather than creating mandatory minimum penaltieess GCJA would like to respectfully suggest
that an alternative may be to create a tablge$umptivegpenalties. Presumptive penalties would
be used in most circumstances, but allow judidsdreétion for upward or downward adjustment,
based on aggravating or mitigating factors. Anyiaiese from the presumptive sentence would
be justified in writing by the sentencing judgetailng the relevant factors considered, thereby
satisfying the need for both judicial accountapitit ensure sentencing consistency and
discretion to ensure proportionality.

The CCJA wholly approves of and applauds the inatusf the requirement to undertake a cost-
benefit analysis of these measures, should Parfiapreceed with the creation of these
mandatory minimum penalties. The CCJA hopes thatfalrts will be made to engage the
appropriate criminological experts for this impoittéask to accurately and objectively measure
the outcome of mandatory minimum sentences for drimge. Only through careful, well-
designed research methodology can we understarefféus of our policies and design effective
means of dealing with drug crime. We feel that thisearch is incredibly important and, in the
interests of creating transparent and effectivg ghalicy, we respectfully suggest that that the
committee might consider delaying the implementatibthese mandatory minimum provisions
until after the appropriate research has been tald®sr and a clear benefit has been
demonstrated. There are other jurisdictions whighently use mandatory minimum sentences
for drug crime (including many US states) whoseegigmce could be studied; initial examination
of these jurisdictions suggest that mandatory mimis are costly and do not have a positive
effect on crime rates.

Part 3 — Amendments to the Corrections and ComditiRelease Act and Criminal Records Act:

On the whole, the CCJA is not specifically opposedhany of the proposed changes in this
section of Bill C-10 including the largely adminigive changes to the CCRA. We agree that the
term “record suspension” more accurately charamsrihe nature of what we now call a
“pardon” and certainly support the right of victintssappear and speak at parole hearings and to
obtain information about the offender. We are oppdsowever, to extending the wait times for
record suspensions. The Parole Board statistios #iet the current wait times are clearly
sufficient, given that almost 97% of those recaiiacord suspensions remain crime-free (see
Ruddell and Winfree, 2006). There is no indicatiosit longer wait times will benefit society or
the offender and there is clear evidence that longé times will provide an additional barrier to
ex-offenders who wish to seek employment and hgusitd are thus likely to negatively affect
recidivism.

Further, the CCJA questions those proposed amertditiext run counter to criminological
theory and empirical evidence, including the blamaicy of making certain offences ineligible
for a record suspension, as well as severely céstyithe application of the International
Transfer of offenders program. Reasons for our sitipa are clearly stated in two briefs
prepared and submitted in the last parliamentasyisg on Bill C-23 and Bill C-5, both of which
are appended to this document for your consideratio

The CCJA is categorically opposed to the chang#isetimternational Transfer of Offenders Act
which prioritize ministerial opinion over objectiveports of correctional and legal experts based



upon research and measured consideration of thedndl circumstances and characteristics of
offenders. Given that ministerial discretion hasatly encountered legal problems and that the
Federal Court has over-ruled the minister’s denigicthe case of Arend Getkate, it is likely that,
if passed, these changes will be found to be unitotisnal and over-turned by the courts.

Part 4 — Amendments to the sentencing and genenaigdes of the Youth Criminal Justice Act:

The CCJA regards these changes as problematiofioméer of reasons outlined in a brief that
responded to Bill C-4: Sébastien’s Law, duringldst session of Parliament - it is appended to
this document for your consideration. In short, @&JA argues that the proposed changes would
not effectively accomplish the stated goal of hofpViolent youth accountable nor would they
accurately incorporate due consideration forptwgection of societypon sentencing; we find
thatdenunciation, harsher sentencing, naming violently@after sentencingnd other proposed
measures are no more than apologetic and inade@uatelo not address the root causes of youth
violence. We would encourage the government to intikmore effective methods of crime
prevention through social development. Any changdke YCJA should not focus on deterrence
and denunciation (which have been shown in crinsigichl research to be ineffective in
preventing crime), but should develop the capdcityeat and rehabilitate Canada’s youngest
and most vulnerable offenders. The youth crimioati¢e system is in dire need of resources to
provide thorough mental health assessments artdeats for young offenders, in order to
reduce recidivism.

Conclusion

In our estimation, this omnibus Bill C-10 before tHouse has a few merits — but many faults
that must be amended. The bill, as it stands, $emiing in its claim to create “safe streets and
communities”. There is no provision in this legi®@a for the kinds of social development
programs that have the greatest chance of redacimg, nor are there provisions to improve the
front-line criminal justice system’s responsivengssictims, in order to encourage increased
reporting of victimization. The consequences ds thpislation once implemented will, at a time
of historic lows in criminal activity, move Canaitiethe wrong direction. Instead of contributing
to the fallingcrime trend, this bill will needlessly burden ousiice system by extending
mandatory minimum sentences for drug, sex and via@emes.

Bill C-10 presents again the discounted idea thttar penalties are the best deterrent and that
jails are the most effective tool of social chanffge CCJA, a multidisciplinary organization that
benefits from the work and research of criminoltgjisociologists, lawyers and front line
correctional and law enforcement professionalseuew of empirical evidence and much
discussion, is united in opposing the “tough omefilegislation being introduced, since it
burdens the capacity of the justice system and little€o address the systemic causes of crime
in society. This bill cements an erroneous pohelgich promotes the idea that the problem with
public safety in Canada is a lack of “tough” sentag.

The entire world has been struggling with econgpnablems since 2008. The challenges
continue as we see many countries and their ecasoom the verge of collapse. Canada has been
fortunate in avoiding much of the angst of our heigrs and partners. Even our economy
however, is fragile and this is no time to be hatabit with billion dollar wasteful expenditures,
particularly those that have very long life spamshsas criminal justice policies.

Should the committee desire more information onafrihese issues, or feel the need for further
study, the CCJA would be happy to assist.
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