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I. Introduction
1
 

The Justice for Victims of Terrorism Act (the “Act”) seeks to provide Canadians with 

civil recourse for damages arising from terrorist activity abroad. Its explicit and implicit aims are 

to deter terrorist attacks and compensate victims of terrorism. Notwithstanding these admirable 

goals, the Act is troubling for at least three reasons. First, it creates a private right of action – a 

matter that Canada’s constitutional order generally reserves to the provinces. Second, the 

provisions of Act that alter the State Immunity Act
2
 could leave Canada in violation of 

international law and have troubling consequences for its relations with other states. Indeed, 

recent jurisprudence from the International Court of Justice confirms that states are immune from 

civil process in other states even where their conduct amounts to gross violations of international 

law. Third, the realities of civil litigation in Canada are such that victims of terrorism will likely 

never be compensated: the best they can realistically hope for is some measure of vindication.  

II. The Act Violates the Constitutional Division of Powers 

a. Creating Causes of Action Is Generally a Provincial Power 

According to section 92(13) of the Constitution Act, 1867, the provinces and not the 

federal government have the power to create private causes of action.
3
 This is not to say that a 

federal law creating a cause of action will necessarily be unconstitutional. A federal enactment, 

grounded in a proper head of federal power under section 91 of the Constitution Act, 1867, is 

constitutional even where it incidentally affects a head of provincial power.
4
 However, when 

creating a civil cause of action is not merely an incidental effect but rather the “dominant 

purpose” of a federal law, as is the case with the Justice for Victims of Terrorism Act, it will be 

unconstitutional.
5
 

Attempts by Parliament to create civil causes of action have met with mixed success. In 

MacDonald v. Vapour, the Supreme Court invalidated section 7(e) of the Trade-Marks Act, 

finding that it represented a mere extension of tortious liability that was firmly within the 

purview of the provinces.
6
 Sections 7(e) and 53 of the Trade-Marks Act combined to create a 

civil remedy for certain dishonest business practices. The cause of action was held 

unconstitutional because it was unrelated to Parliament’s trademark scheme.
7
 Furthermore, the 

Court was unconvinced that Parliament’s criminal law power could justify creating an 

independent civil remedy.
8
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Civil causes of action that are integrated into a national regulatory scheme, and come 

within a subject matter that is otherwise within the competence of Parliament, have survived 

constitutional scrutiny. Thus, civil remedies adopted by Parliament have been held constitutional 

in the fields of competition law, intellectual property, divorce, railways, and shipping.
9
 For 

example, in City National Leasing, a civil remedy under the Competition Act was upheld because 

it was sufficiently related to a regulatory scheme grounded in a federal head of power (trade and 

commerce).
10

 The courts have never recognized Parliament’s ability to create freestanding torts 

not connected to a valid federal regulatory scheme. 

b. The Act’s Dominant Purpose is To Create a Cause of Action 

The purpose clause contained in the Justice for Victims of Terrorism Act makes plain the 

government’s aim in introducing the legislation: 

The purpose of this Act is to deter terrorism by establishing a cause of action that 

allows victims of terrorism to sue perpetrators of terrorism and their supporters.
11

 

[Emphasis added] 

The Act’s preamble reinforces this underlying purpose:  

And whereas Parliament considers that it is in the public interest to enable 

plaintiffs to bring lawsuits against terrorists and their supporters, which will have 

the effect of impairing the functioning of terrorist groups in order to deter and 

prevent acts of terrorism against Canada and Canadians
12

 

 

Documents published by the Minister of Public Safety and Emergency Preparedness also 

make clear that the aim of the Act is to allow terror victims to bring civil actions: 

The Bill will create a cause of action for victims of terrorism allowing them to sue 

perpetrators and supporters of terrorism. It will also lift the immunity of those 

states that the Government believes are supporters of terrorism through a listing 

mechanism.  

 

The proposed legislation will allow any person who can demonstrate a real and 

substantial connection between their cause of action and Canada to sue in a 

Canadian court the foreign states that perpetrate and support terrorism. Plaintiffs 

can seek redress for terrorist acts committed anywhere in the world on, or after, 1 

January 1985.
13

  

While deterring terrorism is the Act’s stated goal, its overriding purpose is to allow Canadians to 

sue in Canadian courts for damages arising from terrorist activities. 

c. The Act’s Cause of Action is Not Necessarily Incidental to the State Immunity Act 
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Creating a cause of action against non-state actors is not necessarily incidental to the 

State Immunity Act. The State Immunity Act regulates the immunity of states. Non-state actors 

have no relationship whatsoever to the immunity of foreign sovereigns.   

The Act’s cause of action against foreign states is also not necessarily incidental to the 

State Immunity Act. As noted above, the State Immunity Act regulates the immunity of states. 

State immunity in Canada (and indeed under international law) relates to the jurisdiction of a 

court to hear lawsuits against a state.
14

 Jurisdiction is a distinct concept from cause of action. The 

former involves “the power of a court to hear a particular matter”,
15

 whereas the latter involves 

defining a set of facts which, if proven, creates liability.
16

   

This distinction is already recognized in domestic law dealing with both Crown and 

sovereign immunity. For example, the Crown Liability and Proceedings Act removes immunity 

for any tort committed by a Crown servant.
17

 Similarly, the State Immunity Act removes 

immunity for death or personal injury that occurs in Canada.
18

 What neither statute does, 

however, is create causes of action against either foreign states or the Crown. Thus, neither 

statute states that the Crown or a foreign state shall be liable for “negligence”, “battery”, or 

“breach of contract”; all of which are causes of action. 

Parliament has the authority to define the scope of a foreign state’s immunity, but 

creating causes of action is in no way incidental to the scope of that immunity. As such, the 

cause of action provision (clause 4) in the Act is likely unconstitutional. 

d. The  Proposed Cause of Action Cannot be Justified Under a Federal Head of Power 

The cause of action proposed in the Justice for the Victims of Terrorism Act cannot be 

justified as a valid exercise of federal power (separate and apart from any incidental relationship 

to the State Immunity Act). To date, no court in Canada has recognized Parliament’s power to 

create causes of action based on the definition of offences in the Criminal Code absent the 

existence of a criminal conviction.
19

 Furthermore, justifying the cause of action under 

Parliament’s residual power under section 91 of the British North America Act would require 

showing that creating a cause of action in respect of terrorism is a national concern, and that the 

provincial governments lack the ability to put such a remedy in place.
20

 Meeting this threshold 

seems unlikely. 
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III. A Second Constitutional Concern: Real and Substantial Connection 

Another unconstitutional feature of the Act is that it creates jurisdiction for Canadian 

courts if “the action has a real and substantial connection to Canada or the plaintiff is a Canadian 

citizen or a permanent resident…”
21

 The clear implication is that courts have jurisdiction where 

plaintiffs are Canadian citizens or permanent residents, even if the action has no real and 

substantial connection to the province in which the court is found. That is unconstitutional: a real 

and substantial connection between the action and the province is constitutionally necessary for a 

court to have jurisdiction over the matter.
22

 

IV. The Act Is Contrary to International Law 

The Act also raises the possibility that Canada will find itself in violation of its 

obligations under international law to respect the sovereign immunity of other states.  

It is a well recognized principle of customary international law that states are immune 

from the jurisdiction of other states.
23

 The traditional position under international law that a state 

can never be subject to the jurisdiction of another state has come to be known as the theory of 

“absolute immunity”. Many states accept a theory of “relative immunity” pursuant to which a 

state would continue to be immune from the jurisdiction of other states for its public acts, while 

being subject to such jurisdiction for private, or commercial acts.
24

 Although the theory of 

relative immunity remains controversial in some quarters, it has gained widespread acceptance 

and was codified by the International Law Commission and incorporated into the United Nations 

Convention on the Jurisdictional Immunities of States and their Property.
25

 (It should be noted 

that the Convention has not yet entered into force.)
26

 Canada is among the states that takes a 

restrictive approach to state immunity.
27

 

The Act purports to further limit state immunity by including an exception for support of 

terrorist activity. However, asserting jurisdiction over a state accused of aiding or financing 

terrorist activities would very likely violate that state’s sovereign immunity. To the authors’ 

knowledge, the United States is the only state that lifts state immunity in the face of such 

accusations.
28

 This weighs heavily against the assertion that a terrorism exception exists under 

customary international law. 

Proponents of such an exception argue that immunity should not apply where a state 

commits a grave violation of international law, and in particular violates a jus cogens (or 

peremptory) rule.
29

 This argument was most famously articulated in proceedings against former 



 

 

6 

Chilean dictator Augusto Pinochet involving allegations of torture.
30

 Critics of such a position 

point out that there is no conflict, per se, between a jus cogens prohibition and rules of state 

immunity. Rules of state immunity do not excuse wrongful conduct, they simply determine 

which forums are and are not appropriate for the prosecution of such conduct.
31

  

This latter reasoning was most recently adopted by the International Court of Justice in its 

February 3, 2012 Judgment in the Germany v. Italy case. The case involved proceedings in 

which Italian courts allowed plaintiffs to bring actions against Germany for acts committed in 

Italy during World War II, including deportation to forced labour. Germany fully acknowledged 

the wrongfulness of the acts, but asserted that its right to immunity from the jurisdiction of 

Italian courts should nonetheless be respected. The Court largely agreed with Germany and 

rejected Italy’s argument to the contrary in much the same terms as outlined above: “The rules of 

State Immunity are procedural in character and are confined to determining whether or not the 

courts of one State may exercise jurisdiction in respect of another State. They do not bear upon 

the question whether or not the conduct in respect which the proceedings are brought was lawful 

or unlawful”.
32

 Thus, even grave violations of international law, including support for terrorism, 

do not vitiate the immunities afforded to states under international law. Were proceedings 

brought against a foreign state under the Act, Canada would likely find itself in violation of these 

rules in much the same manner as Italy did with respect to proceedings arising out of war crimes 

committed during the Second World War. 

V. The Act Cannot Achieve Its Goals 

The Act’s stated goal is deterring acts of terrorism against Canadians. As suggested 

above, another of its goals is to compensate Canadian victims of terrorism by allowing them to 

sue. With regard to deterrence, it seems unlikely that terrorists who are not deterred by criminal 

laws or by the risk of death or injury to themselves would be deterred by Canadian tort law – 

especially since, as addressed below, terrorists will rarely be compelled to pay amounts owing 

under Canadian judgments. We recommend removing all reference to deterrence from the title 

and preamble of the Act. 

As for helping Canadians to obtain compensation for losses due to terrorism, there are 

two reasons why victims would rarely obtain compensation from terrorists: it is more difficult to 

prove liability in relation to acts that happen abroad, and more importantly, it is often difficult to 

get foreign defendants to pay once liability has been established. 
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a. Difficulties in Establishing Liability 

The Act makes it easier for victims to pursue civil suits against terrorists, including 

foreign states. One important way it does this is to allow Canadian law to apply in lawsuits 

related to injuries that occur to Canadians while abroad. If not for the Act, Canadians could bring 

a suit in a Canadian court but would have to apply the applicable law of the jurisdiction in which 

the terrorist act occurred.
33

 Although removing that obstacle helps victims, the barriers to 

winning such a case remain formidable. They include: the additional expense of transporting 

witnesses and evidence to Canada; potential translation costs and other language-based 

obstacles; and the potential refusal of foreign witnesses to appear. These factors can affect both 

the cost of litigation and the likelihood of establishing liability. Short of reversing the burden of 

proof from the plaintiff to the defendant state, which would be inconsistent with principles 

governing the burden of proof, we can think of no way of minimizing the hurdles litigants will 

face. 

b. Judgments Against Foreigners Will Rarely be Enforced 

Even if terror victims prevail in their lawsuits they will face a potentially greater 

challenge in enforcing a resulting award in other states. All Canadian courts can do is order a 

defendant to pay: they cannot enforce the judgment unless the defendant has assets in Canada. A 

Canadian court order cannot be enforced abroad unless the courts of the country in which the 

terrorist (or his assets) are found agree to enforce it, or unless there is an enforcement treaty in 

place. Although Canada has concluded treaties for the mutual enforcement of civil awards, such 

treaties remain relatively rare.
34

 Enforcement will therefore be subject to the discretion of the 

courts in the state where enforcement is sought. Such courts may refuse to do so in accordance 

with their own laws and most countries have been “naturally suspicious of foreign judgments”.
35

 

Even if a foreign court agrees to enforce a Canadian court order, plaintiffs will receive 

nothing if defendants have no seizable assets in that country in their own name. The fact that 

individual terrorists and terrorist organizations may have no significant assets in their own name 

militates against recovery. So too does the fact that if the defendant is a country it will almost 

certainly refuse to pay the damages awarded, since Canada will have publicly condemned that 

country as a state sponsor of terrorism. 
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This prediction is strengthened by the American experience with similar laws allowing 

victims of terrorism to sue state sponsors of terrorism for damages. American courts have 

awarded almost $19 billion to American victims of terrorism by foreign states, but most has 

never been collected.
36

  This has led some victims of terrorism to feel revictimized by the justice 

system.
37

 Enforcement may be somewhat more successful against individuals and organizations, 

but for the reasons given above, obtaining compensation remains relatively unlikely. 

VI. The Risks of Pursuing Vindication  

One way in which the Act could realistically help Canadian victims of terrorism is to 

make it easier for them to obtain vindication in the courts. Pursuing a lawsuit might serve a 

useful purpose even if the victim is never compensated. The potential benefits include 

empowering victims, bringing media attention to the act of terrorism, creating a factual public 

record of events, publicly denouncing acts of terrorism and otherwise giving victims their day in 

court. 

There are, however, risks to victims in pursuing vindication in the courts. They will have 

to spend considerable sums of their own money, relive traumatic events, and they may be 

frustrated by court procedures that limit their ability to tell and prove their story. Defendants may 

not bother to defend, denying victims many of the vindicatory benefits of suing. And of course, 

the victim might not succeed in proving the alleged acts, which could re-victimize the plaintiff. 

Whether or not to take these risks should be up to victims, but it is not clear that 

Parliament has considered the potential harms that encouraging civil actions against terrorists 

could have on a vulnerable group of people. 

VII. Conclusion 

The Act is unconstitutional and could leave Canada in violation of its international legal 

obligation to respect the sovereign immunity of other states. Despite such risks, it is unlikely to 

deter terrorists or to result in compensation for victims of terrorism. To the extent that the Act 

suggests that it can accomplish its goals, it may encourage victims of terrorism to expend 

emotional and financial resources fighting a losing battle. Removing any reference to deterrence 

and emphasizing the potential vindicatory role of lawsuits against a terrorist may help eliminate 

the risk that victims will be made victims again – this time with the help of their own 
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government. However, given the risks in pursuing lawsuits even only for vindication purposes, a 

more effective way of promoting justice for victims of terrorism may be for the Canadian 

government to provide a compensation fund for Canadian victims of terror, as was done by the 

United States government for the victims of the 9/11 terrorist attacks. Alternately, the 

government might agree to pay any damage awards obtained through the Act to victims directly. 

Then Canada could become the creditor of the terrorist defendants. This would ensure victims 

who could prove their case are compensated. 
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